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By the Light of the Moon:
Interfacing Halakhah
and Emplovee Relations

Recent govermment statistics suggest that over 7.2 million American
workers currently hold more than one regular jol, Known varioasly
as "moonlighting,” supplementary employment or mohiple job-lhiold-
ing, it includes members of the work-force who hold primary jolws,
generally full-time, while supplementing their incomes with fuli or
part-time employment, alier-hours.

Though they constmte only about one in teenty workers, the
presence of these moliiple job-holders has consistently incrcased
over the past two decades, both in nombers and proponion. For
cxample, in 1975 only 4.7% of all workers held more than one job.
However, a special survey conducted by the Unbted Sianes Depar
ment of Labor indicated that, by 1989, the rie bad rsen 1o 6,28,
Significamty, the percentage of female workers whoe engaged in
moonlighting in 1975 was only 2.8%. By 1989, that figure more than
denzbled 1o 5,00,

The data reftect several sociceconomic factors. Almoest half of
those surveyed indicated that they mdulged in meoonlighting o meet
regubur household cxpenses and pay off corrent debt, The fuo 1hay
highest rtes were recorded among marmed men between 3544 years
ot age reinforces the phenomencn,

The findings also reflect increases in the percontage of women in

This paper is dedicated to the memory of Rabbi 7. Harmy Shwmilson, for sehom e
unk0n of Torah p-Madda was o way of life.
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the work-force, espacially single heads of bouselwslds unalie to sul-
sist on one sakuy alone. Indeed, of all women, the rate ol multiple
job-holding was highest among those who were widowed, divorced
or separated, About tera-thirds of these women inclicated that this
was their means of meeting regular household expenses and curvent
debt.?

Finally, the increases were a funotion of the expanding economy
of the 198075 during which time skilled and prefessional labor seere
in sharp demand. This allowed industry 10 1uke advantage of an
abundunce of cinployees who made themselves available alier hours.
Workers emploved in public administration, service industries ancl
education were among the mest likely 1o moonlight, with university
prolessors especially notable, “The high mes inothese arcas probasldly
refleal greater contred over scheduling and possession of skills 1rans-
ferable both within 2nd across indostry bounds 2

such increases pose a senies of dilemmas Tor the large organiza-
tions that are the primary employers of these moonlighters and a
fively debate in several professional literatares has emerged, As ex-
pected, advocates are found both on the side of management a5 well
a3 that of labor?

The most obvious managerial concern is 1that employees maindain
a regquisite Jevel of quality, productivity and performance ar their
“regular jobs" in the Bee of their responsibilities elsewhere, Linplay-
ers have a right o expect that the cnengies of 1hoeir wock-toree witl
not be sapped and thar workers w4l present themselves inoa proper
condition for the job. The point bespeaks physical reacfiness, emo-
tivsral scabiliy and joly motivation.

More sutile concerns regand macatial conflicts of ucrest, competi-
tion and clicnt/customer “raiding.” Linployers warry that mukltiple job-
heldingg employees may comprinnise the integrity of e service they
provide because of their personal interests outside the organization,
While this is o consideration no matter what Qe employment statos of
the worker, having a scecond job incrcases the potlemial of concern.

Similarly, muliiple job-holders who remain in the same inchisiry
after hours may be in direct competition with their primary employ-
ers. This occurs whether they are sell-employed or, worse yet, i they
“mocnlight” Tor a competion. Acoess Lo cicnws, proprictary inforoma-
ticn and suppon personnel, make the problem still more acute. The
temptation 1o “make business” lor onesell, oo attnaet clients away or
suggest that they be in direcr contact for future services, may be
more than any employer can bear. Indeed, some managers cven
report that pilferage of supplics and cquipmen increases when
employecs moomliglt,?
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Finally, an argument is made against moonlighiing on broader
social grounds, The claim is that supplememany employment fro-
quently means entre to the “onderground economy.” Moonlighters
may avoid reporting their second income to the government or in-
dulge in questionable practices o reduce their 1ax liabilities and
benefit payments or deductions. In addition, those who are alrcady
emploved full-fime remove jobs from the market wwhen they moon-
iight, thus depriving others who are still in need of primary employ-
ITIEHT..6

Conseruently, emplovers argoe tat, an the very least, they should
be consulted hefore a worker accepls assignments elsewhere. Beyond
that, mwitiple job-holding shaould beoat the diseretion of the employer
on a4 caseby-case basis, Determinations should e made 3o the con-
1exl of the perdormance record of the worker, e tvpe of work 10 be
accepted, and the needs of the primary emplover, Finally, employens
should reserve the right 10 rescind the agreement if circumstances
change or prove untenable.

By contrast, a sulmstanizl case has been made in favor of multiple
eimployment. Nolwithslanding concern for the energy and mativation
of the work-force, advocates argue thay it is 2 means of retaining and
satisfying talented workers whoen an employer cannot continue o
ruise sabary or benefits, But for moonlighting, they suggest, these ome
pluvees would leave for other, more attractive positions clsewliere.

In addition, employees who moonlight gain valualde cxperience
and learn important skills that they cun e expeored e unilioes ar their
primary places of cmployment, [t also helps satisfy their need for
challenge, personal growil and relief from joly routine. Also, concern
For proprictary acoess runs in both directions and may ollimaiely can-
cel itself,

In broader social terms, the jobs that moonligliens take arce largely

Full-ime employment. Consequently, they are not removing oppottu-
nities from the vnemployed, who, In mest instances, would not quali.
fy for the specialized work mvolved in apy case. On he conirary,
they are helping fill an impodan need in organizations that could not
otherwise afford 10 hire new emplovees,

Finally, the nature of primany employment conumits & worker 1o a
given number of hours per weck, preavranged by Tormal contract, let-
ter of appaintment and industry practice. Despite the benefits or
cosls thal may accrue, what workers do on their own time s ounside
the purview of the emplover. They should have the right to excreise
that option without managerial interference.”
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Wehat follows is an analysis of mulipte employment from e perspoec-
tive of Halakhah and classical Jewish sources as they reflea up on
emploves relations gencrally, T is pen of the swhor's on-going serics
of studies attempting 1o apply classic Jewish sources o contemporary
soctal issues in the Bnily, the workplace and the coantoonity #

Apparcntly, concern over multiple employment dates back to an-
tepeity and was sulficient to menl inclosion in almodic discourse.
Larly rulings appear to bavar the emplayer's position on the question,
Farallel relerences found in the Fosefto (Nava Megia 8:2) and the
Terlmued Yerushalmi (Dewnai 7:5) sugeest that employees have a dis-
tinct responsibility to sce thal they perform efficiently on the jots.
Among other considerations, this includes o proscripion agains
working alter hours. Consider the following statement from the
Tomefic:

A worker is nol ponmitted 1o fulfill his own responsibilities by night so
that he can hive himself by day. Nor may he plowe e bis ox Fs naght
and then lease hoer by day. Mor should he starec and thirst himscll w
feed his fanvily, Tor this consttwes thefl of e employer's sork, Tle
will sap his strenpth and weaken his mind and not do his ssork with
£TergY,

Hotly the language and eontext of this passage efleor o commit.
ment 1o full productivity; anything that reduces the ability of the
wiatker to perform is disallowed. ‘This means that he must care For his
menital and plysics] health, being sone v cae aned rest properly, After-
hours employmend is seen as an impedimen o productivity and
therefore prohibited. “Ihe maling of the Foseffa is cited as hinding by
Lif, Rosl, Mordekhai and the Shufban ‘Arvddd?

Patenthetically, inits version ol this culing, the Tadwewed Yervshaims
rekaes an incident involving Bav Yehanan who visited a town and
way inroduced 1o s teacher, an emaciated individual in dire need of
4 meal. Upon inguiring, Rav Yobanan was wold thal 1he mefgimed was
given o fasting regularly as a sign of his religious devotion. 'The visit-
ing rabbi reprimanded the teacher. Such Lelavior was unacoepiable,
he said, even in more mundane: wwcupations, Surely one invelved in
Goel's work, e.g. educaring children in the ways of Torab, coubd 3H-xf-
ford this misguided piety, While the point resomites abaount 1he special
responsibilities of teachers, it alsa clearly reflects the talmudic attitude
trwand worker productivity at-large.

Similarly, in clesing his discossion relating 1o 1he hire of workers
and the lease of real estate and chateels, Hambam cires the Tosefia
almost verbatim. Then, by way of summarizing 1the general attitude
toward worker productiviey, he adds:
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Just as e employer is warned oot o steal the wages of the poor not
e oppress him, so too is the employee forewarned oot to steal the
labor of his employer by wasting & bit here and there und compleling
the day with wrhickery. Instead, he must be most demanding upon hir-
self aned Daiss viwpes M

He invokes the example of Ya'akow Aving, who worked for his
Father-in-taw, Lavan, witl all his energies, and who was rewarded
handity [or his elfors. If this is required, despite the poor ecatment
andd gbuse that b suffercd as an employee, sorely @ ostands as 2
mocle] For labor relations generatly. In commenting on Rambam's nal-
ing, R ¥idal of ‘lolosa, in his Mageid Mishneb, avers from his vsual
practice of providing references and precedents for Rambam's posi-
tion. Instead, he writes simply, “zeb pasbut,” the point is self-evident,

Newvertheless, this rling is also not withow s exemptions. Most
obviously, an employer and an employee can agree 1o an arange-
ment that would allow moonliglting priviloeges!! Furthennooe, min-
Bag, or local custom and usage, plays an impotam wole in employee
relations—as it does in other halakhic comexis. Doelined by geo-
graphic scwing and/or industry standard, a seisbag may be invoked
1 help specily, modify and even overide 2 soict inerpretation of the
alakhal. For example, the Mishnah (Sava Mezfa 834) moles:

Ome wlwe hites workers and demands that they rise cary and work
late, in a2 place where i is nol the custom faerimdeaef 1o rise curly nor o
wock lare, he may oot foroe them. Where it is the custom o provide
food, he must provide locd, 1o ofter Ttuit refreshments, he mnst offes
[ruit relreslunents, Tverything lis measined] by the custom of the locali-

Ty

By strict Halakhah, employment standards require a worker 1o
leave his home with the rising sun and remain at work until dark.
However, this demand is nullified by local usage, OF course, conrary
stipulation can De explicitly stated in the employment contract, 1o
which all partics muost agree. Absent sach stipulation, however, the
cinployer is withiow prerogative, even il he offers to pay for the over-
time, The major fasedkim unanimeosly cite us Mishnoab as Binding 2

In wratly, this ruy be bess & mater of the pre-eminence of local
wsage thun it superficially appears to e Fader, it may be a variation
of the theme described varlicr: that panics w o compwet are largely
Iree 1w ailor an agrecment as they see fie In this context, minhag is
invoked as an implicit element of any employment contre.
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In a locality where such practices are well-known aspects of per-
sonnel management and emplovee relations, they can be taken as
given, untess stated otherwise. Lack of any negotiation aver the ques-
tion at the time of the contract suggests that it was oaderstood and
accepted by the parties to the agreement. “1he employer’s subsequent
attempt 1 demand 3 more rigorous work schedule becomes an abro-
gation of the spirit and the presumptions of the contract, ‘This is
reflected in an early teshurehb by Rabbenu Gorshom Me'or ha-Golah.
Regarding a teacher who had taken upon himsell private nuioring and
writing assignments after-hours, he argues that, absent prior arrange-
ments W the contrary,

Sl i customany Tor atber (eachers o be bosy with theiv own
affairs inn their time, then this one may be busy as well and no one
ray Moree wpon Mm. ., This Renven, if he wrote a book at the time
that other teachers are busy wilth their own aeeds, the peonission s in
liis liamels,?

Az an aside, it is noteworthy that the subject of multiple employ-
menl arnonyg leacheors, in particelar, scems w have enpendered a
good deal of controversy. The aforementioned warning of Hav
yYohanan cited by the Yerushabmi no doubt serves 1o explain part of
this concern. I 5 also reasonabde 10 speoudae that teachers may have
had longer “afierhonrs” periods available for such acivity and thedr
efforts required smaller investment risks than those in other trades.
This may also explain the high incidence of moonlighting among
educational practitioners in the United States, as cited above,

In the seventeenth contury, the administrslion of the Talmuod Torab
of Verona, the local authority for primary Jewish education in the
convnunity, ook great pains to remove any dould about the contrac-
tual obligations of those employed in s schools. Tis charer, dased
1688, camicd sevenl provisions banning teachers from accepting
cher forms of employment or study "whether permanent or temipo-
rary, so that they spend all their time studiouwsly, in their bet midd-
rash” They woere Funher proscribed from accepting new students
wilhinit the weritten penmnission of the administration. $tmilar lirnita-
tions and proscriptions on the schedueles of wachers are 1o be found
in the charters of the Jewish communities of Krakowr, Warms, Nikols-
berrg, Hamburg, Altona and Grunwald, doring the same period M

Mare recent sources offer other exemptions from the general
restriction upon moonlighting. Rabbi Yehiel Mikhel Epstein distin-
guishes between differem types of employees: fulltime day-workers,
known as po‘altm, and independent contractors or consalrans,
known as kablanim, The poelis a lulime employee wle s expect-
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cd to repon 10 work on a regular basis, His after-hours involvements
are, therefore, of legitimate concern 1o his employer. Cverly strenu-
ous activities, such as multiple employment, will inevitably sap his
phrysteal sirength and motivation during normal business hours, pre-
ventling him from applying himsell Tully. As a result, he is proscriled
from seeking additional employment unless such an amangement hac
been earlier delincated. By contrast, the fablan owes only a project-
based commitment o his client and can puce himself as he sces fil
Conscguently, though he may be working on a particular job a1 a
given time, his after-hours activities are not subject to his crmployer's
pleasure and hwe may accept additional assignments at his own discre-
tion. Indeed, cven if 1he project is of long-term duration, e kablan
would presumably retain this prerogative, untess he barters it away in
the initial work agreement. ™

Following this reasoning, contemporary weriters have exiencded the
exemprion in directions uncharted by precedent, su much o that the
original thrust of the Halakhah has heen virually nollified, For exam-
ple. in his analvsis of labor faw in Jewish radition, Rabbi Shillem
Wabihalttg suggests that classic prascriptions against mulliple
croployment are Hme-bound and consequently haold linle relation to
current conditiens of work and the workplace '® First, he argues that
mandites against multiple employment were asedd on the concem
that an employess energy would be diminished. ‘|hat makes perlec
sense in an cnvironment where the weorkday begins at dawn and
continues until dark, the modal abstract presuimed by the Mishnah
cited alyove,

Howeever, that is oo longer the case in most Woslern social sys-
tenis, where the workday is typheatly limited o elght hours o less.
Under those circumstances, employees are quite plysically able to
engage in supplementary activities without interfering with their pri-
mary responsibilities on-the-jola, Tn o this sense, the poel of today las
become something akin 10 the kablan of old, Sufficient tGine s now
availahle in the course of the workday so that even regular, full-time
employees can presume discrotion over their schedoles, as long as
thetr resprmsibilities are fulfilled and their workload completed.

Iy acllition, Wahrhafiig argues, classic oppasition to supplementary
employment is rooted in a pened when workers had no reason 1o
presume discretion over their schedules, IF ey were hired w do 2
iol, it was theie sole commitment. However, the modern work sched-
ule, limited as it is to the eight-hour day or the fony-hour week, is
tantamount 1o a mfsbag in which this discredon is an assumed ele-
ment in the work agreement, The employer who would remosve that
discretion must s stipulate al the vime of contraet.
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A stll more progressive note is strock by Rabbi Aaren Levine,
Beginning with the same assumptions, he arsues that the concerns of
Halakliah are borne out of fear for the employee’s stumina. However,
wirk performance is nod a function of hours per se and shoukd,
therefore, be subject W an empirical evalumion made by manage-
ment, Thus, employees may presume the right to supplementary em-
ployment even when

no widespread practice of accepting outside work in the subject pro-
Tesssionny emn D debeaatilied, ban thee schvierse fompeer wof taking e the exha
work does ot reduece the workers productivity Telow the perlior-
mance level of co-mrorkers in idenucal jolbs.'”

A worker is engaged to mainiain g piven level of productivity on
the joh Unless there s some variadion in levels of compensation, the
empliver bas the right 1o expect whatcver may e the indosiry's
standard, but no more. As long as that is maintained, he has no claim
to the worker’s freedom after-hours. Conversely. a morker may pre-
sume the right vy maliple employmem as long as he performs 1o 10
indusiry standard, This may boe scr as pan of the origing] conteect or
assessed as eguivalent to the average co-worker of similar rank and
salary in that crganization.

Diirect discussions ol tis issue only concern ils mast obwious aspect,
1e. regarding the depletion of e encrgy and motivation taa the
cmplover has a right o expect from his workforce, Because produc-
tivity may suffer, an employee “is not petmitted to Fulfill his own
responsibilities Ty night se thae be can hire himself By dasy How
cver, regarding the sceond clement of proprigtary concern, st
which relates o potential conflicts of interest, ccess 10 information
and clientele, and the tendency to work at privale husiness during
the workday, alakhal is largely silem.

Iniuitively, however, it seems that the thrust of the Talakhah
would be opposed. This may be gleancd, for example, from the
cahortaions of Rambym cited above, A worker who wakes time for
his cwn projects of who subtly solicits clients during 1the course of
the workday would be guilty of *swcalling) the: labor of his emplover”
and “completing the day with rrickery.”

In addiron, one might scek support Tor the position from another
lmudic source dealing with a related mater. The Tosgfie (Bavs
Muzia, 4:7) states:
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2ne who places his fellow in o shop for half the profil, if the lzterd
was a craltsman, then he should aot be busy with his crafi, for his eyes
will ot be on the shop when he i3 involved with his craft, Flowewer, if
his parmer [he owner of the shop! was with hbm, he is permirrerd,

The major posekin cite this ruling as binding, They add b, in the
event that one distegards the probibition and docs profil from private
business during his wach, he is required 1o share part of his eamings
witlh the owner of the shop. However, if the owner was in the shop
wilth him: a} the full responsibiliny for customer service was no longer
on his shoulders; B) we can assume that the owner was aware of his
precceupation: and <) if there were objections, they should have
been mised. Absent such olijection, we can assume that the owner
codcedes this privilege 1o bis partnern™®

Yel no inferences are made here regarding emplovee relations,
Rauther, the terms ~his fellowe” or “hall the profin” and the entire clos-
ing sentence are taken to suggest parnorship, Conseguently, Ram-
bam inclitdes this discussion in his taws of partnership while the
Sinelbarnt ‘Areckb lists it among the kws of loans and interest, suggest
ing thal one who vuses 3 place of joint business for his own pursuits
must share the profits with his panner, lest he be goilly of usury,
Nevertheless, application of this ruling 10 cieplovees using the warl-
elay for their own purposes may be infored.

Indeed, elsewhere in the above-cited feshonb, Rabbene Gersliom
follows this line of reasoning without referring 1 the Fosefla for sup-
ML Apparently, the teacher inn question there was also found to
have busied himself with priviae concerns during the schoal day.
Ralslweng Goenshom sines;

That he wrote during the: hours when children are taught, if other
weachers of that locale regularly do the same, then he i permited. IF
nl, then bwe ooy oo, And iF the employer was in the same locake and
knew [of this conflict] then Ithe tescher] oy e dismissed. . Bt
since he was pon dismissed, cenainly the employert accepted and eon-
coeded and was satisfied.™®

Though somewhat cryptic, his comments parallet the Tosefta in
part, Abscat boerl custom 1o the contrary, use of the regular workday
for supplemental activities may be grounds for summary dismissal
unless the employer knew ol his worker's practice and issued no als-
jections. The careful employer would, therefore, do best w delineate
such rules at the point of contraci.
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Severn] comments are in order by way of summary conchesion. First,
it is ehviows et the issoe of multiple emplisment is neither new nor
unique e current economic systems, Apparently it was well known
in pre-modern enviremments to the exten thatl s regolation was
already required at the time of rhe Tosgfta, In addition, notwrithstand-
ing the general inclinaion of Halakhah 1o suppot the worker, nor-
mative statements regarding moonlighting Favor the position of the
employer, unkess a miinhdg exists 1o the contrary,

Conseguently, it is crucial to determine how e existence of a
arfechren would be cstablislwed. Would it conerpe Ly fomnal hisiorical,
cpuantitative, or assumptivee means? O alternatively, might mifnfeg
simply result from the informal understandings that often underpin
social relatons until given formal sancien by rabbinic ar judicial
decision? Further, should miinbag e defined by locale, e, what is
done i a commounity, or Dy indusiny standiared, 1, what s the prac-
tioe in this Boeld nerwithstanding local usage, or both?

Ihe issue is sharpened when we glunce anew al the Uniced Seaes
Governmend statistios cied at the beginning of this paper. The fact
that over seven miblion workers engage in muliiple emplovment
appears o suggest the emerpence of a commonplace in the American
ecomotmy. Yet, 15 that a sulliciemly luree proportion by which Lo
cstablish o mfehay Afier all, it constitetes no more than 6.2% of the
mational workforoe, That the proposions are higher in specific pro-
tessions, e.g. managerial employecs, police officers or university
instructors, trns the arpument about onee more. Furthermaore, incle-
pendent studies have suggested that official govvernment figures are
likely to vicld a substantial usderconnt, since respondents often have
@ strong motivation not 1o be candid with official representatives of
federal agencies,”

Finally, the Fosefle upon which opposition o multiple employ-
ment was based. was concerned that, Iy working afier hours, an
employee “will sap his steengih and weaken his mind and not do his
work with energy.” Presumalily, those posekim cited above Follow s
line: of reasoning as well However, recoemt empirical study indicates
that this Tear may be exaggerared. Though far from conclusive,
rescarch in assessing the capacities of moomlightens has found no sig-
nificant differences between them and other employees, [n studyving
jobr stress, cmitional and physical health, job performance, motiva-
ticn or abseoteeism , moonlighters appear no worse ofl and no more
likely 10 behave in an undesirable fashion. Indeed, some data suggest
tal thev exhibit higher levels of jub ssisfacion and are also more
likely tor be socially active than non-moonlighters.? These and future
finedings mnest be included in decisions regarding the cmoengence of a
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minbag and the applicability of one or anciher source in evaluating
current aspects of employee relations and worker righis.
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