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Parshat Mishpatim

Who is the Judge?
Simon Wolf

This week’s Parsha begins “And these are the
ordinances (n'vovwnn) that you shall set before
them (D197 o'wn yx).”' The Mechilta attempts
to clarify the Torah’s intent with regards to the
interestingly phrased requirement “that you shall
set before them (nn'197 o'wn yx).” “Rabbi Akiva
says: What is the purpose of ‘And these are the
ordinances (n'uownn nYni) that you shall set
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before them (D197 n'wn wx)'? Since it already
says ‘Speak to the children of Israel and say to
them (on7x DKl 7KW a7y 137);2 from that
verse, | would think there is only a need to convey
the teachings of the Torah once. Whence do |
derive that, if necessary, it is to be repeated two,
three, and four times until it is assimilated? The
verse states ‘and teach it to Bnei Yisrael ( a7
w2 nx).”® | might conclude from this source
that it is to be initially taught multiple times but
subsequently not repeated. It is, therefore,
written ‘Place it in their mouths (np'oa Ap'w).” |
might reason that this verse indicates that it is to
be repeated (even) if it is not understood. It is,
therefore, written ‘And these are the ordinances
(n'o9unn n9x1) that you shall set before them
(0197 n'wn i), Set them out before them as
a set table (Any |n7wd), as it is written ‘You have
been shown to know (nyT7 nx1n Nnk), etc.”™ ltis
noteworthy that this Midrash is the source for the
name of the Halachic compendium known as the
Shulchan Aruch — a set table — which seeks to
organize and amalgamate the practical laws of
Judaism.
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Rashi quotes a summary of this Mechilta in his
commentary. “God said to Moshe: It should not
enter your mind to say, ‘I shall teach them a
section of the Torah or a single Halacha twice or
three times until it will become fluent in their
mouths exactly according to its wording (i.e. until
they know the text verbatim), but | shall not take
the trouble to help them understand the reason of
each thing and its explanation’; therefore the
scripture says, ‘that you shall set before them
(D197 D'yn x) — similar to a table fully laid
before a person with everything ready for eating
(DTXN 1197 7187 pMI YN NYW)."

Chazal also derive from the directive to place
these laws “before them (n+9%7)” that one must
present their court cases in a court comprised of
judges from Bnei Yisrael and not from other
nations (D%7iv) ninx 1197 X1 78! 197 - DN19Y).5
This is the case even if the alternate court follows
and enforces the laws of Bnei Yisrael. In addition,
Chazal interpret “before them (npn'97)” to be a
demand to adjudicate one’s cases before
ordained judges and not before lay people ( nno%
niorTn 1947 871 -).” The Ramban notes that these
interpretations are derived from the fact that
instead of the verse stating simply that you should
set out the ordinances “for them (on7 o'wn WwK),”
it utilizes the expression “before them (np19Y).”®
He demonstrates that the term “before them”
refers to ordained judges for this language is used
in numerous places in reference to judges. While
the Ramban does not say this, it would make
sense to extrapolate the fact that “before them
(0N197)” refers to judges to the other
interpretations of Chazal in the verse. That would
mean that the previously mentioned necessity for
Moshe and future leaders to teach until there is
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complete comprehension would be an obligation
vis-a-vis the judges who will adjudicate the laws
being presented in Parshat Mishpatim.® This
would make eminent sense since many of laws
found in Parshat Mishpatim are directed towards
courts and judges. For instance, “do not favor the
poor in his dispute”® or “do not pervert the
judgment of your needy in his quarrel.”"

On the other hand, Rashi’s small addition to the
Mechilta, seems to indicate otherwise. The
Mechilta stated the laws should be presented “as
a set table (\ny |n7wd),” whereas Rashi enhances
the imagery by adding that it should be “similar to
a table fully laid before a person with everything
ready for eating (9% 72DX7 pmi Jnyn |NYwd
nTxn).” This would seem to imply that the laws
being laid out should be readily accessible and
comprehensible for any person. Moreover, those,
similar to the Ibn Ezra,'? who believe that Parshat
Mishpatim is the content upon which the covenant
at the end of the Parsha® is forged clearly
understand that the information in Parshat
Mishpatim is to be conveyed and explained to all
the people. In that vein, there are numerous laws
in Parshat Mishpatim that would be relevant for
and directed towards individuals which would fit
the billing of needing to be explicated upon and
clearly presented to the masses. For example, the
requirement to lend without charging interest,'
the directive to not oppress the widow, orphan and
stranger'® and the demand to return lost items.'®
However, it still seems strange to suggest that the
details of the many civil and tort laws presented in
the Parsha would be the purview of the general
public. In addition, the laws directed at the judges
and courts do not seem to be relevant for society
at large. One could suggest that people need to
be educated with regards to the general principles
of the governing laws in order to conduct
themselves appropriately and properly appoint the
people and create the institutions to effectively
teach, adjudicate and enforce the laws.
Nevertheless, it still does not seem that it would
be necessary for Moshe to teach the people a
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complete understanding of the minutiae of the
laws and court system. Conversely, it would make
sense to convey to the judges the details of the
laws applicable to an individual's conduct so that
they have the ability to determine and intervene
when a person fails to live up to their societal
obligations (see Parshat Mishpatim — Petitioning
the King). This would seem to heavily favor the
understanding that the demand upon Moshe to
convey the content of Parshat Mishpatim until it is
fully comprehended is particularly with regards to
the judges and not the people as a whole.

The verse in Vayikra states with regards to the
conduct of the judges and the courts, “You shall
do no injustice in judgment; you shall not be partial
to the poor or show favoritism or deference to the
great; you shall judge vyour colleague in
righteousness (nmy VoYn p1¥a).”!"” The Gemara
explains that justice is served (an'ny vVoYn P1¥2)
when the court ensures that the litigants are
treated equally. “There cannot be a situation in
which one litigant is permitted to sit while the other
remains standing or where one litigant is given
free rein to speak while the other is curtailed.”’®
Interestingly, the Gemara offers an alternate
explanation for the phrase. “Alternatively, one
could derive from the verse ‘you shall judge your
colleague in righteousness (AnMmy LVOYN PTXA)
that one must judge their friend favorably (|7 'n
nT 937 10an nR).” This is despite the fact that
the context of the Pasuk seems to be clearly
dealing with matters that relate to the court and its
judges. Though, if one looks more carefully at the
broader context of the verse, it is surrounded by
Pesukim that lay out personal obligations of
conduct between parties. “Do not curse the deaf
or put a stumbling block before the blind...You
shall judge your colleague in righteousness ( 712
Ny voein)...Do not be a talebearer...Do not
hate your brother...Do not take revenge or bear a
grudge...””® On second thought, the alternate
explanation actually now seems more fitting than
the primary option offered by the Gemara.
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The Mishnayot in Pirkei Avot utilize the verb “to
judge” with regards to two personal obligations. In
the first chapter, Rabbi Yehoshua ben P’rachiya
says, “You should judge every person favorably
(ndT 927 DTN 22 NN T 1) As opposed to the
Gemara in Sh’vuot which relegates this principle
to one’s friend (3han), Rabbi Yehoshua ben
P’rachiya extends this value to all individuals ( 73
DTXN). The Rabbeinu Yona limits this somewhat
when he suggests that for a righteous individual
(7*1x), one has to assume the best no matter how
far-fetched the explanation of the incident or
interaction might be, and for those that are evil
(ven), one should assume the worst even if that
which they did seems perfectly fine. For anyone
else, the majority of people, there is a demand to
find a plausible justification for their actions so that
the interpretation of their behavior will result in
them being regarded as righteous. The verb is
also used by Hillel in his adage, “Do not judge your
friend until you have reached his place ( |'Tn 7xi
mipnY? yanw Tv nan nx).”2"  This might even be
a corollary to the first maxim since it instructs one
not to pass judgment on the behavior of another
individual when one is not in their position. In
essence, it provides a way to find favorable
justification for their conduct even when there is
no plausible positive interpretation of their
behavior that one can offer. The description of
these personal obligations as rendering a
judgment is no coincidence. Chazal saw the
Torah’s conflation of personal obligations with
matters of the court as indicating that matters of
the court and judges are not solely relegated to
the judicial system. Every individual, in their daily
life and interactions, is a judge and therefore the
rules of judicial conduct and partiality are relevant
to them. Being impartial and righteous in
judgment is just as much an obligation for the
individual as it is for the court or the judge. With
this in mind, it is now much easier to understand
why understanding the details of many of the laws
found in Parshat Mishpatim might be just as
relevant for the individual as they are for the
judges.
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Despite the equivalence that is being drawn
between an individual and a judge, it is interesting
to note that the righteousness demanded of the
judge is somewhat different than that which is
expected from the individual.?> The judge is
directed to adjudicate in such a manner as to
reach a righteous conclusion that should be
synonymous with absolute truth. Itis based on the
cold facts of the case. He cannot take into
consideration the personal circumstances of one
of the litigants or give the benefit of the doubt to
either party. The parties are to be viewed by the
judge as guilty ( 'n* 1197 oMy 02T 2w NI
n'vwd 11'w1) until they accept the decision of the
judge.?®> On the other hand, the exact opposite is
true for the individual in their judgment. The
demand on the individual for righteousness is to
grant the other party the benefit of the doubt and
to work from an assumption of innocence with
regards to that other person. They are
encouraged to consider and weigh heavily the
personal circumstances of the other party. Seeing
the other person in a positive light supersedes the
actual truth of the matter. The righteousness
demanded of the judge and the individual seem to
be contradictory and mutually exclusive
interpretations of the Torah’s directive that “you
shall judge your colleague in righteousness ( 7Tya
ANy voYn)."

The Gemara in Shabbat quotes in the name of
Rabbi Yochanan six activities for which a person
consumes their fruit, reaps profits, in this world
and despite that, the principle, the main reward,
remains intact for the world to come (‘721X DX
N2N D717 17 nvp Qpnl LNt 07 [nnine). They
are hospitality, visiting the sick, consideration
during prayer, rising early to the Beit Midrash, one
who raises their children in Torah study and one
who judges another favorably (212l |*'nNIk No01dN
M 7Tannl ,wNTan N Nndwal L,NoN |1Vl 071N
NIDT 927 N2AN DX [Tl ,NIN TinnY).24 |t is amazing
that judging another favorably is included in this
exclusive list. The Gemara wonders how this tally
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reconciles with the enumeration found in the
Mishna in Pe’ah which is well known since it is a
part of the daily liturgy. There, under a similar
heading, the Mishna lists four items which have
this quality of providing benefits in this and the
next world (7281 DNIX NWIY DTRY DNMAT 17X
Nan D77 17 nntp Ppnl 2Th D7p2 [mineo);
honoring one’s parents, acts of loving kindness,
bringing peace between parties and Torah study
is equal to all of them ( n'Ton Ni7MalI ox1 AX 712D
D71> TA1d "IN TM7N1 N2ANY7 DTX AV DI7Y NNaN).
The Gemara assumes the Mishna is an exclusive
enumeration (these and no others) and therefore
how could Rabbi Yochanan have an additional
catalog of items with the same designation. It
concludes that Rabbi Yochanan’s list is actually
subsumed in the categories put forth in the Mishna
in Pe’ah. For instance, hospitality and visiting the
sick (consideration during prayer) are all subsets
of acts of loving kindness (n'Ton ni7mnal); rising
early to the Beit Midrash and one who raises their
children in Torah study are under the category of
Torah study (nnin Tm7n); one who judges another
favorably is a prime example of bringing peace
between parties (nan%? oTx "aw ni?w nxan). As
Rashi explains, the favorable interpretation of the
other party’s actions and the belief that they did
not wrong the affected party, assuming it was an
accident or their intentions were positive,
generates goodwill between them.?5

With this understanding, one could now propose
that the righteousness demanded of the judge and
the individual are actually the same requirement.
The objective of a judge, according to the Torah,
is to bring about a reconciliation between the
parties and foster a more peaceful and
cooperative society. In addition, it is to lead by
paradigmatic example. The individual, acting in
their capacity as a form of judge, has the same
demands placed upon them. The judiciary judge
and the individual “udge” share a common
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aspiration, but the means for accomplishing it are
different. The goal is peaceful and positive
coexistence (Nan7 DX |"aw ni7w NXan) and the
mechanism to accomplish that objective is judging
righteously (anmy vswn 713¥2). For the judge, the
proper and truthful adjudication of the altercation
between the parties (an'my vown P1¥2) is the best
path by which to bring about an easing of tensions
and a reconciliation of the parties. Whereas for
the individual, the judging of the other party’s
behavior favorably (3nmy vovn 771¥2) is the best
means by which to ensure and maintain a positive
relationship between the parties. That
righteousness, the honesty of the judge and the
benefit of the doubt of the individual, each in their
proper context, are both exemplary qualities that
will be emulated by others which in turn will foster
the furthering of their primary goal ( 'aw ni?w nxan
N2aN? DTN).

There is an additional tremendous side benefit
that accrues to the individual who judges others
favorably. The Gemara in Shabbat continues with
the retelling of a number of stories of individuals
who in very trying circumstances gave the other
party the benefit of the doubt, judging them
favorably even when the cumulative evidence
seemed to indicate otherwise. Both stories
conclude with a blessing from the individual that
was judged favorably to the person who gave
them the benefit of the doubt. The same way that
you judged me favorably, God should always
judge you favorably.
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