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Much has been written, and rightfully so, about 
the similarities between the laws of Parshat 
Mishpatim (and other laws and customs found 
elsewhere in the Torah) and the Code of 
Hammurabi.  The conclusion drawn by many of 
these studies is that the Torah is just a reworded 
or plagiarized version, with some adjustments, 
of Hammurabi’s code that preceded it.  In their 
view, the Torah is just part of an evolutionary 
human legal construct rather than a God given 
mandate.  In this week’s Shiur, we will try to 
point out some of the overt and subtle deviations 
from Hammurabi’s code found in Parshat 
Mishpatim that project a significant 
differentiation in the Torah’s perspective and 
that also indicate a revolutionary approach to 
civil and criminal laws. 
 
The most obvious difference between the Torah 
and the Code of Hammurabi is the Torah’s 
intermingling of religious, civil and criminal laws 
in the list of obligations and expectations 
presented in Parshat Mishpatim.1  Hammurabi’s 
code, while claiming divine inspiration, only 
contains within it criminal and civil laws.  In 
addition, the context in which the Torah 
presents these laws (between revelations at 
Sinai) clearly casts these laws as part and 
parcel of a religious imperative, rather than 
simply a moral or societal obligation.  The Torah 
enjoins one to abide by a system of laws that will 
not only uplift the person morally and bring order 
to society, but will also allow them to fulfill the 
will of God.  That is further expanded upon in 
Sefer Devarim2 where the Torah sees 
adherence to these laws as following in the 
ways of God (Imitatio Dei).  When the Oral 
Torah is layered in,3 the Torah laws collectively 
are much more about fairness and compassion 
rather than the punitive nature of Hammurabi’s 
code.  These macro differences are already 
notable, but embedded within the minute 
differences between the Torah and the Code of 
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מקיים בזה עין תחת עין? והתורה אמרה: משפט אחד יהיה לכם, משפט השוה 

Hammurabi are some remarkably revolutionary 
concepts and ideas conveyed by the Torah.  
 
The similarities between the Torah and 
Hammurabi’s code are not concerning in and of 
themselves.  The Torah does not shun the 
innovations and constructs of man just because 
they are sourced from temporal and ephemeral 
man and are not a product of the Divine.  As 
discussed in last week’s Parsha (Parshat Yitro), 
God expects man to “naturally” establish civil 
societies and therefore encourages and 
condones creativity and ambition in the 
attainment of such a goal.  On the other hand, 
God is aware of man’s limitations, biases, 
avarice and his propensity to be swayed by 
conventional norms or relativism in fashioning 
such a system of laws.  In order to recognize 
man’s accomplishments while compensating for 
their inherent deficits, the Torah uses the 
existing man made codes as the basis for its 
corpus of law.  At the same time, it conveys 
God’s perspective as to the proper priorities and 
absolute truths by making adjustments to those 
laws that give God’s transcendental stamp to 
the statutes written in the Torah. 
 
The Ramban in his commentary on the Pasuk, 
“and you shall do that which is right and good in 
the eyes of God…” (...'ועשית הישר והטוב בעיני ה)4 
notes that it is impossible for the Torah to 
conceive of and to document every possible 
scenario that might arise within a society.5  
Given this limitation, the Torah therefore gives a 
sampling of laws that taken as a whole can 
project God’s will and intent as to His 
expectations of man’s behavior (the true  דעת
 The overarching guiding principle that  .(תורה
should both result from the aggregation of these 
laws and their extrapolations and govern their 
interpretation is that “you shall do that which is 
right and good in the eyes of God.”  If one does 
this properly, the spirit of the law should 
emanate from the letter of the law and the 
resulting conduct should engender a self-
evident sense of “fairness and wholesomeness 
( רא תם וישרעד שיק ).”  
 

אלא אמר חזקיה, וכן תנא דבי חזקיה: אמר קרא מות יומת  )ק פד."בגמ' ( לכולכם!
סנהדרין (. על רציחתו אתה הורגו, ואי אתה הורגו על רציחת שורו -המכה רצח הוא 

 :)טו
לְמַעַן ייִטַב לָךְ וּבָאתָ ויְרַָשְׁתָּ אֶת הָאָרֶץ הַטּבָֹה אֲשֶׁר ועְָשִׂיתָ הַיּשָָׁר והְַטּוֹב בְּעֵיניֵ יקְוֹקָ  4

 )דברים ו,יח( נשְִׁבַּע יקְוֹקָ לַאֲבתֶֹיךָ:
והכוונה בזה, כי מתחלה אמר שתשמור חקותיו ועדותיו אשר צוך, ועתה יאמר גם ... 5

והישר:  וזה  באשר לא צוך תן דעתך לעשות הטוב והישר בעיניו, כי הוא אוהב הטוב
ענין גדול, לפי שאי אפשר להזכיר בתורה כל הנהגות האדם עם שכניו ורעיו וכל 

חזר ...משאו ומתנו ותקוני הישוב והמדינות כלם, אבל אחרי שהזכיר מהם הרבה
לומר בדרך כלל שיעשה הטוב והישר בכל דבר, עד שיכנס בזה הפשרה ולפנים 

 )ן שם"רמב( :נין תם וישרעד שיקרא בכל ע...משורת הדין

Parshat Mishpatim 
Upgrading Hammurabi 

Simon Wolf 
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By focusing on the Torah’s deviations from the 
Code of Hammurabi, one can uncover the 
revolutionary God given principles the Torah is 
trying to convey.  Some of the main innovations 
that manifest themselves in subtle changes or 
perspectives that the Torah purveys through the 
laws it presents in Parshat Mishpatim are: 
 

1) The sanctity of life 
 

2) Personal responsibility 
 

3) The protection of the weak in society 
 
These priorities sometimes individually or in 
combination are influential in explaining many 
distinctions between the laws of the Torah and 
the Code of Hammurabi.  Or maybe more 
correctly, the differences convey the principles 
that God wants man to imbibe and inculcate 
from the Torah. 
 
While it is not mentioned directly in 
Hammurabi’s code, the practice of offering 
sanctuary to criminals in sacred places was a 
well-known custom in ancient societies and is 
the source of the etymology of the modern word 
sanctuary.  The Torah provides sanctuary cities 
for unintentional manslaughter (the life of the 
killer is also sacred), but it is unequivocal in its 
rejection of the practice of protecting intentional 
murderers under a religious guise.  Life is 
sacrosanct and therefore God declares about 
the murderer, “from My altar you shall take him 
to die.”6  The existence of such a practice is 
clearly demonstrated by the general of King 
David Yoav’s attempt to gain asylum from King 
Solomon by grabbing a hold of the horns of the 
altar.7  Solomon is unmoved by Yoav’s religious 
stunt and following the Torah’s directive he 
instructs his general Benayahu to kill him by the 
altar if he refuses to disentangle from the altar.   
 
In the Code of Hammurabi (219), if a physician 
due to malpractice kills a slave, if a negligent 
builder causes the death of a slave (231) or if a 
slave dies from a blow or maltreatment at the 
hands of the incarcerator (116), the offending 
party makes financial restitution (or provides a 

                                                 
 )ידשמות כא,( :מוּתוכְִי יזִָד אִישׁ עַל רֵעֵהוּ לְהָרְגוֹ בְעָרְמָה מֵעִם מִזְבְּחִי תִּקָּחֶנּוּ לָ  6
ויַָּנסָ יוֹאָב ה ואְַחֲרֵי אַבְשָׁלוֹם לֹא נטָָה והְַשְּׁמֻעָה בָּאָה עַד יוֹאָב כִּי יוֹאָב נטָָה אַחֲרֵי אֲדנֹיִָּ  7

ויַּגַֻּד לַמֶּלֶךְ שְׁלֹמהֹ כִּי נסָ יוֹאָב אֶל אהֶֹל יקְוֹקָ  :אֶל אהֶֹל יקְוֹקָ ויַּחֲַזקֵ בְּקַרְנוֹת הַמִּזְבֵּחַ 
ויַּבָאֹ בְניָהָוּ  :אמרֹ לֵךְ פְּגַע בּוֹויַּשְִׁלַח שְׁלֹמהֹ אֶת בְּניָהָוּ בֶן יהְוֹידָָע לֵ והְִנּהֵ אֵצֶל הַמִּזְבֵּחַ 

אֶל אהֶֹל יקְוֹקָ ויַּאֹמֶר אֵלָיו כּהֹ אָמַר הַמֶּלֶךְ צֵא ויַּאֹמֶר לֹא כִּי פהֹ אָמוּת ויַּשֶָׁב בְּניָהָוּ אֶת 
אֲשֶׁר דִּבֶּר וּפְגַע בּוֹ ויַּאֹמֶר לוֹ הַמֶּלֶךְ עֲשֵׂה כַּ  :הַמֶּלֶךְ דָּבָר לֵאמרֹ כּהֹ דִבֶּר יוֹאָב וכְהֹ עָננָיִ

-מלכים א ב,כח( :וּקְבַרְתּוֹ והֲַסִירתָֹ דְּמֵי חִנּםָ אֲשֶׁר שָׁפַךְ יוֹאָב מֵעָלַי וּמֵעַל בֵּית אָבִי
  )לא

  )שמות כא,כ( :וכְִי יכֶַּה אִישׁ אֶת עַבְדּוֹ אוֹ אֶת אֲמָתוֹ בַּשֵּׁבֶט וּמֵת תַּחַת ידָוֹ נקָםֹ ינִּקֵָם 8
  )יגכא, שם( :ים אִנּהָ לְידָוֹ ושְַׂמְתִּי לְךָ מָקוֹם אֲשֶׁר ינָוּס שָׁמָּהקִ ואֲַשֶׁר לֹא צָדָה והְָאֱלֹ 9

replacement slave).  In each of these cases had 
the victim been a non-slave, the killer would 
have paid with his life.  On the other hand, the 
Torah treats all life with the same sanctity 
and prescribes that the owner of a slave (and 
certainly anyone else) that kills his slave, is 
subject to the death penalty akin to the 
punishment that would be meted out had the 
victim been a non-slave.8  The same is true by 
unintentional murder where the Torah requires 
exile to a sanctuary city irrespective of the 
victim’s standing,9 while Hammurabi’s code 
(206-208) prescribes tiered compensation 
depending on the social standing of the victim.  
Similarly, in the Code of Hammurabi, if a wild ox 
kills an individual due to the neglect of the owner 
(251-252), there are distinctions in the 
restitution paid by the responsible party 
depending on the class standing of the victim.  
The Torah also prescribes compensation as an 
atonement for such a mishap since the owner 
was the indirect cause of the victim’s death.10  
The cost of atonement is consistent for all 
victims with the exception of the killing of a slave 
where there is a fixed rate paid to the owner of 
the slave.  Nevertheless, in line with the Torah’s 
view that all life that is cast in the image of God 
is equally precious, the Torah prescribes that 
in all instances the ox shall be put to death.11 
 
Under the Hammurabi Code (209-214), if a 
pregnant woman is killed by a blow, then 
depending on the social standing of the woman, 
there are three possible outcomes.  If she is a 
free woman, the killer’s daughter is put to 
death, if the woman is a plebeian, the killer 
pays a half mina of silver in restitution and if the 
woman is a maid-servant, the killer pays a third 
of a mina of silver.  The Torah’s law in this 
instance is that if the pregnant woman is killed, 
the killer shall be put to death.12  Notice two 
significant distinctions in the Torah’s law.  
Firstly, only the killer is held responsible for his 
actions and secondly, there is no distinction 
between women of different social strata.  There 
is a similar Hammurabi law (230) that punishes 
a negligent builder who causes the death of the 
occupier’s son with the death of the builder’s 
son.  The Torah declares that the offspring of 

עַל וכְִי יגִַּח שׁוֹר אֶת אִישׁ אוֹ אֶת אִשָּׁה ומֵָת סָקוֹל יסִָּקֵל הַשּׁוֹר ולְֹא יאֵָכֵל אֶת בְּשָׂרוֹ וּבַ  10
והְֵמִית אִישׁ ואְִם שׁוֹר נגַָּח הוּא מִתְּמלֹ שִׁלְשׁםֹ והְוּעַד בִּבְעָלָיו ולְֹא ישְִׁמְרֶנּוּ  הַשּׁוֹר נקִָי:

אִם כּפֶֹר יוּשַׁת עָלָיו ונְתַָן פִּדְיןֹ נפְַשׁוֹ כְּכלֹ אֲשֶׁר  :אוֹ אִשָּׁה הַשּׁוֹר יסִָּקֵל וגְַם בְּעָלָיו יוּמָת
אִם עֶבֶד יגִַּח הַשּׁוֹר אוֹ אָמָה  :אוֹ בֵן יגִָּח אוֹ בַת יגִָּח כַּמִּשְׁפָּט הַזֶּה יעֵָשֶׂה לּוֹ עָלָיו:יוּשַׁת 

 )לב-חכשם כא,( :כֶּסֶף שְׁלֹשִׁים שְׁקָלִים יתִֵּן לַאדנֹיָו והְַשּׁוֹר יסִָּקֵל
ת בהמה אדם שנברא בצלם והשם שם עונש על בעל השור, כי קשה בעיניו שתמי... 11

  )מות כא,לאשאבן עזרא ( ...ים, על כן נסקל השורקאל
וכְִי ינִּצָוּ אֲנשִָׁים ונְגְָפוּ אִשָּׁה הָרָה ויְצְָאוּ ילְָדֶיהָ ולְֹא יהְִיהֶ אָסוֹן עָנוֹשׁ יעֵָנשֵׁ כַּאֲשֶׁר ישִָׁית  12

שמות ( :תָּה נפֶֶשׁ תַּחַת נפֶָשׁואְִם אָסוֹן יהְִיהֶ ונְתַָ  עָלָיו בַּעַל הָאִשָּׁה ונְתַָן בִּפְלִלִים:
  )כג-כבכא,
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a guilty party will never bear responsibility for 
the misdeeds of a parent.13  Lastly, the Torah’s 
requirement that a seducer14 and rapist15 marry 
and take care of their victim might seem cruel in 
modern mores.  In the time of the Torah though, 
it possibly was a life-line for the victimized 
woman and forced the rapist or seducer to take 
responsibility for their misdeeds (perhaps with 
a hope of deterring their behavior a priori).  In 
those days, where women were heavily 
dependent on a male sponsor and protector, the 
prospects for such a defiled woman were bleak.  
This is evidenced by Tamar’s post rape plea to 
Amnon not to throw her out of his house and by 
her subsequent sequester in her bother 
Avshalom’s house.16  The Torah, at the option 
of the victim, provides the woman with the 
possibility of financial support and a future 
rather than leaving her hopelessly stranded. 
 
While the Code of Hammurabi (Epilogue) 
purports to “protect the weak from the strong 
and protect the widows and the orphans,” the 
Torah provides tangible enhanced protections 
for the most vulnerable.  For instance, the Torah 
as opposed to Hammurabi’s code (117) 
promotes heavily the option of marriage to the 
master or his son for a daughter sold into slavery 
due to economic hardship (אמה העבריה).17  In the 
event of marriage to her master or his son, the 
Torah affords her the protections of a normal 
wife (protections provided to every married 
woman and enhanced by the later introduction 
of the Ketubah).  In addition, if they choose not 
to marry her, the Torah prohibits the sale of such 
a woman by her master to a third party.  Parshat 
Mishpatim also mentions injunctions against 
oppressing the widow, the orphan and the 
destitute, those that have no one to protect them 
from abuses of exploiters.18  Most notably, these 
unfortunate forsaken members of society are 
afforded personal protection from the 
transcendental God.19  He guaranties that he 
will respond to their cries of anguish and take 
revenge on those that cause them difficulty.  It 
is as if God is leading by example, demanding 

                                                 
לֹֽא־יוּמְת֤וּ אָבוֹת֙ עַל־) שמות כא,לא( :אוֹ בֵן יגִָּח אוֹ בַת יגִָּח כַּמִּשְׁפָּט הַזֶּה יעֵָשֶׂה לּוֹ 13

ישׁ בְּחֶטְא֖וֹ יוּמָֽתוּ:  ים לֹא־יוּמְת֣וּ עַל־אָב֑וֹת אִ֥ ים וּבָנִ֖   )דברים כד,טז(בָּנִ֔
אִם מָאֵן  :וכְִי יפְַתֶּה אִישׁ בְּתוּלָה אֲשֶׁר לֹא ארָֹשָׂה ושְָׁכַב עִמָּהּ מָהרֹ ימְִהָרֶנּהָ לּוֹ לְאִשָּׁה 14

  )טז-טושמות כב,( :בְּתוּלֹתימְָאֵן אָבִיהָ לְתִתָּהּ לוֹ כֶּסֶף ישְִׁקלֹ כְּמהַֹר הַ 
הּ ונְמְִצָֽאוּ:כִּֽ  15 ב עִמָּ֑ הּ ושְָׁכַ֣ שָׂה וּתְפָשָׂ֖ ר לֹא־ארָֹ֔ ישׁ נעֲַרָ֤ בְתוּלָה֙ אֲשֶׁ֣ א אִ֗ ישׁ  י־ימְִצָ֣ נתַָן הָאִ֨ וְ֠

ל הּ לֹא־ יוּכַ֥ ר עִנָּ֔ חַת אֲשֶׁ֣ ה תַּ֚ סֶף ולְֽוֹ־תִהְיֶ֣ה לְאִשָּׁ֗ ים כָּ֑ י הַֽנּעֲַרָ֖ חֲמִשִּׁ֣ הּ לַאֲבִ֥ ב עִמָּ֛  הַשּׁכֵֹ֥
יו:שַׁ  הּ כָּל־ימָָֽ  )כט-דברים כב,כח( לְּחָ֖

ה הַשִּׂנאְָה֙ אֲשֶׁ֣  16 י גְדוֹלָ֗ ד כִּ֣ ֹ֔ ה מְא הָ אַמְנ֗וֹן שִׂנאְָה֙ גְּדוֹלָ֣ הּ ויַּשְִׂנאֶָ֣ ר אֲהֵבָ֑ ה אֲשֶׁ֣ הּ מֵאַהֲבָ֖ ר שְׂנאֵָ֔
כִי: הּ אַמְנ֖וֹן ק֥וּמִי לֵֽ רֶת אֲשֶׁר־ וַיּֽאֹמֶר־לָ֥ את מֵאַחֶ֛ ֹ֔ ה הַגְּדוֹלָה֙ הַזּ ת הָרָעָ֤ ֹ֞ אמֶר ל֗וֹ אַל־אוֹד ֹ֣ ותַּ

עַֽ לָֽהּ ֹ֥ ה לִשְׁמ ניִ ולְֹ֥א אָבָ֖ י לְשַׁלְּחֵ֑ יתָ עִמִּ֖ א אֶֽת־ :עָשִׂ֥ אמֶר שִׁלְחוּ־נָ֥א ויַּקְִרָ֗ ֹ֕ רְת֔וֹ ויַּ נעֲַרוֹ֙ מְשָׁ֣
יהָ: לֶת אַחֲרֶֽ ל הַדֶּ֖ ֹ֥ י הַח֑וּצָה וּנעְ את מֵעָלַ֖ ֹ֛ שְׁןָ בְנוֹת־ אֶת־ז ן תִּלְבַּ֧ ים כִּי֩ כֵ֨ נתֶ פַּסִּ֔ ֹ֣ ועְָלֶ֙יהָ֙ כְּת

רְתוֹ֙ הַח֔וּץ ונְָ  הּ מְשָֽׁ א אוֹתָ֤ ים ויַּצֵֹ֨ לֶךְ הַבְּתוּלֹ֖ת מְעִילִ֑ יהָ:הַמֶּ֛ לֶת אַחֲרֶֽ ל הַדֶּ֖ ר  עַ֥ ח תָּמָ֥ ותִַּקַּ֨
לֶךְ הָל֖וֹךְ  הּ ותֵַּ֥ שֶׂם ידָָהּ֙ עַל־ראֹשָׁ֔ עָה ותַָּ֤ יהָ קָרָ֑ ר עָלֶ֖ ים אֲשֶׁ֥ נתֶ הַפַּסִּ֛ ֹ֧ הּ וּכְת פֶר֙ עַל־ראֹשָׁ֔ אֵ֙

קָה יהָ הַאֲמִינ֣וֹן אָחִיךְ֘ הָ  :וזְָעָֽ יהָ אַבְשָׁל֣וֹם אָחִ֗ אמֶר אֵלֶ֜ ֹ֨ ישִׁי֙ ויַּ י הַחֲרִ֙ ה אֲחוֹתִ֤ יָ֣ה עִמָּךְ֒ ועְַתָּ֞

that we intercede on behalf of those less 
fortunate20 and that we become their 
protectors.21 
 
To conclude, the Torah is the only code of civil 
and criminal laws that is attributed to the divine 
rather than the codex of a particular leader.  
Therefore, in summary, through the examples 
discussed, we have seen how the Torah’s 
nuanced changes to the existing codes of law 
have a dramatic impact in conveying the God 
given principles that should influence our 
behaviors and perspectives. 
   
Shabbat Shalom 

ית אַבְשָׁל֥וֹם אָחִֽיהָ  ה בֵּ֖ מֵמָ֔ ֹ֣ שֶׁב תָּמָר֙ ושְׁ ר הַזֶּ֑ה ותֵַּ֤ ךְ לַדָּבָ֣ יתִי אֶת־לִבֵּ֖ יךְ ה֔וּא אַל־ תָּשִׁ֥  :אָחִ֣
  )כ-שמואל א יג,טו(

בְּעֵיניֵ אֲדנֹיֶהָ אֲשֶׁר  אִם רָעָה :וכְִי ימְִכּרֹ אִישׁ אֶת בִּתּוֹ לְאָמָה לֹא תֵצֵא כְּצֵאת הָעֲבָדִים 17
ואְִם לִבְנוֹ ייִעָדֶנּהָ כְּמִשְׁפַּט  :לְעַם נכְָרִי לֹא ימְִשׁלֹ לְמָכְרָהּ בְּבִגְדוֹ בָהּהּ והְֶפְדָּהּ לוֹ יעְָדָ 

ואְִם שְׁלָשׁ אֵלֶּה  :אִם אַחֶרֶת יקִַּח לוֹ שְׁאֵרָהּ כְּסוּתָהּ ועְנֹתָָהּ לֹא יגְִרָע :הַבָּנוֹת יעֲַשֶׂה לָּהּ
 ְ   )יא-שמות כא,ז( :יצְָאָה חִנּםָ אֵין כָּסֶףלֹא יעֲַשֶׂה לָהּ ו

ָ  :וגְֵר לֹא תוֹנהֶ ולְֹא תִלְחָצֶנּוּ כִּי גֵרִים הֱייִתֶם בְּאֶרֶץ מִצְרָיםִ  18 : תוֹם לֹא תְעַנּוּןכָּל אַלְמָנהָ ויְ
וחְָרָה אַפִּי והְָרַגְתִּי  :אִם עַנּהֵ תְעַנּהֶ אתֹוֹ כִּי אִם צָעקֹ יצְִעַק אֵלַי שָׁמעַֹ אֶשְׁמַע צַעֲקָתוֹ

י אִם כֶּסֶף תַּלְוהֶ אֶת עַמִּי אֶת הֶעָנִ : אֶתְכֶם בֶּחָרֶב והְָיוּ נשְֵׁיכֶם אַלְמָנוֹת וּבְניֵכֶם יתְמִֹים
אִם חָבלֹ תַּחְבּלֹ שַׂלְמַת רֵעֶךָ עַד בּאֹ  עִמָּךְ לֹא תִהְיהֶ לוֹ כְּנשֶֹׁה לֹא תְשִׂימוּן עָלָיו נשֶֶׁךְ:

והְָיהָ כִּי יצְִעַק כְסוּתוֹ לְבַדָּהּ הִוא שִׂמְלָתוֹ לְערֹוֹ בַּמֶּה ישְִׁכָּב כִּי הִוא   הַשֶּׁמֶשׁ תְּשִׁיבֶנּוּ לוֹ:
 )כו-שמות כב,כ( :י ושְָׁמַעְתִּי כִּי חַנּוּן אָניִאֵלַ 

  )לא. מגילה( ...כל מקום שאתה מוצא גבורתו של הקב"ה אתה מוצא ענוונותו... 19
  )אבן עזרא שמות כב,כא( ...כי משפט הרואים הענוי והחרישו כמשפט המענה... 20
 )ק לז."ובבגיטין לז. ( ...ר"ג ובית דינו אביהם של יתומין היו 21


