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havuos commemorates the

Har Sinai experience, the most

defining moment of Jewish
history. This was the moment when
the Jewish people received their
mandate to live lives of sanctity and
purpose, and to serve as a moral
light to the nations of the world. The
hundreds of mitzvos HaTorah serve
as a framework for us to discover our
own personal potential in developing
as servants of G-d, and contribute
to the larger national ambition
of propelling this world towards
redemption. The Torah (Devarim
4:9-10) describes the importance of
embedding this iconic moment within
the consciousness of our people:
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But take utmost care and watch yourselves
scrupulously, so that you do not forget
the things that you saw with your own
eyes and so that they do not fade from
your mind as long as you live. And make
them known to your children and to your
children’s children: The day you stood
before the Lord your G-d at Horeb, when
the Lord said to Me, “Gather the people
to Me that I may let them hear My words,
in order that they may learn to revere Me
as long as they live on earth, and may so
teach their children.”

The Ramban, in his list of mitzvos,
counts this as one of the 613 Mitzvos:
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We are prohibited from forgetting the
gathering at Sinai and from eliminating
it from our memories. Rather, we must

focus on it every day. This is what is
meant by the verses “But take utmost
care and watch yourselves scrupulously,
so that you do not forget the things that
you saw with your own eyes etc.”
Ramban, Shich’chas HaLavin no. 2

Other commentaries assume that the
Torah is relating a general expectation
to internalize the overall prominence
and centrality of the mitzvos HaTorah.
However, for the Ramban, this is a
specific directive to remember the
experience of Sinai. The Ramban
himself challenges his own thesis by
quoting the Gemara in Kiddushin 30a:

112 02712 XOX D PX 02712 NX DMK DNTAN
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“And you shall teach them to your
children” I only know that you must
teach your children. What is the source
for teaching grandchildren? The verse
states, “And make them known to your
children and to your children’s children.”

The Gemara employs this very verse
as the source for the mitzvah to
teach one’s grandchildren, not for
remembering the Sinai experience.
The Ramban, however, explains that
the intent of this Gemara is in fact to
convey the particular requirement to
teach one’s grandchildren about the
Sinai experience.

Why would teaching one’s
grandchildren be distinguished in any
way from our overall requirement to
study Torah, and teach it to the next
generation? Perhaps, the Ramban is
alluding to a specific challenge that
we often encounter in our quest to
pass on the values and commitments
of Torah to subsequent generations.
Parents and children often overlap

in their overall encounter with the
world. However, grandparents and
grandchildren are often growing up
and living in two entirely different
worlds. The evolving nature of science,
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technology, and society widens the
generation gap. The Torah is teaching
us that the experience of Sinai is
eternally relevant and resonant to

our lives. Despite the changes we see
in the world around us, our halachic
system, is positioned to ensure that
the ideals of Torah can be applied and
understood in the face of all progress
and innovation — by those who guide
its development. The voice of Sinai
heard by our grandparents is just as
powerful and formative for us today.

There are voices within the Jewish
community that seek to portray the
halachic system as archaic and out of
touch with the values that our society
has accepted. The Ramban reminds
us that our Sinai experience echoes
beyond the moment of Sinai and
remains a vital and central part of our
consciousness forever. No matter what
the generation gap may be, the values
and principles of Torah are relevant
and applicable to our reality.

This issue of Torah to Go features a
number of articles that explore how
the wisdom of Torah impact upon our
era’s most extraordinary innovations.
Beyond the fascinating details of
how passages in the Gemara about
muzzling an animal can inform us
regarding the halachic status of an
Alexa on Shabbos, these articles stand
for something larger. A confidence
and certitude that the experience of
Sinai — in its entirety — is never
forgotten. That each and every detail
remain core to our national identity
and our ultimate destiny.

Wishing you a chag sameach,

Rabbi Yaakov Glasser
David Mitzner Dean, YU Center
for the Jewish Future and Rabbi,
Young Israel of Passaic-Clifton
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Heritage and

Innovation

Rabbi Hershel Schachter

Rosh Yeshiva and Rosh Kollel, RIETS

Rabbi Schachter, a noted Talmudic scholar, has had a distinguished career with RIETS for over 40 years. He joined the
faculty in 1967 at the age of 26, the youngest rosh yeshiva at RIETS. Since 1971, Rabbi Schachter has been rosh kollel
in the Marcos and Adina Katz Kollel (Institute for Advanced Research in Rabbinics) and also holds the Nathan and
Vivian Fink Distinguished Professorial Chair in Talmud. In addition to his teaching duties, Rabbi Schachter lectures,
writes and serves as a world renowned decisor of Jewish law. A prolific author, he has written more than 100 articles,
in Hebrew and English for such scholarly publications as HaPardes, Hadarom, Beth Yitzchak and Hamizrach. His books
include Eretz HaTzvi, B'ikvei HaTzon, Nefesh HaRav, MiPninei HaRav and Ginat Egoz. At age 22, Rabbi Schachter was
appointed assistant to the renowned Rabbi Joseph B. Soloveitchik.

OBSERVING TORAH IN AN AGE OF INNOVATION

n Parashas Toldos, we find that

Yitzchak Avinu tried his best to

continue the legacy he received
from his father Avraham Avinu. He
even dug the same wells his father
did and called the wells by the same
names. When there was a famine,
Yitzchak thought that the best course
of action was to go to Egypt, just as
his father did when he experienced
famine. However, Hashem told
Yitzchak not to go but to remain in
Eretz Yisrael. Rashi (26:2) tells us
why Hashem wanted him to remain in
Eretz Yisrael:

<« »
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“Don’t go down to Egypt” — because
[Yitzchak] thought to go down to Egypt
just as his father did in times of famine.
[Hashem] said to [ Yitzchak], “Don’t

go down to Egypt because you are
[sanctified like] a burnt offering without
blemish and you do not belong outside of
the Land of Israel.

Yitzchak thought that going to Egypt
would be a continuation of his father’s
legacy. But Hashem told Yitzchak
that he was living in different times
under different circumstances. For
Avraham, the proper course of action
was to leave Eretz Yisrael and go to
Egypt. But, said Hashem, you were
consecrated as an offering at Akeidas
Yitzchak. You cannot leave Eretz
Yisrael because for you, leaving would

not be a continuation of Avraham’s
legacy but a violation of it.

The same conversation took place
between Hashem and Yehoshua.
When Yehoshua defeated Yericho, he
placed a cherem (ban) on the spoils.
Achan didn’t listen and partook of
the spoils, unbeknownst to Yehoshua.
As aresult, the Jewish people were
defeated at Ai. The Gemara, Sanhedrin
44a, states that when Yehoshua asked
Hashem why they were defeated,
Hashem replied “atah garamta lahem,”
it is your fault because you shouldn’t
have placed a cherem on the spoils of
war.

The Maharsha, ad loc., asks: Why
did Hashem blame Yehoshua? He
was simply following the actions

5
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In describing Matan Torah, the
verse (Shemot 20:15) states:

DTE%R NX) NbipR NX 01 DY S
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The whole nation saw the thunder
and the lightning and the sound of the
shofar and the mountain smoking.
The nation saw and they trembled
and stood from afar.

How is it possible to see the sounds
of the thunder? R. Chaim Tzanzer,
Divrei Chaim to Yitro suggests that
the reason why we normally can’t
see sounds is because there are
too many other sensations we are
feeling at the same time; we are
distracted. At Matan Torah, the
Jewish people reached the level

of a prophet who is able to block
everything else out and actually
hear the sounds with the clarity

as if actually seeing it. From this
perspective, Matan Torah serves
as the paradigm of distraction-free
learning.

Torah To Go Editors

of his rebbe, Moshe Rabbeinu. The
same passage in the Gemara states
that when Moshe led Bnei Yisrael to
war, he placed a cherem on the spoils
on three different occasions and
Achan violated all three of those bans
as well. Why, then, was Yehoshua
criticized for placing a cherem?

The Maharsha answers that the
circumstances were much different.
Before the Jewish people entered
Eretz Yisrael, the responsibility of
one Jew for another — kol Yisrael
areivin zeh bazeh — wasn’t yet in
effect. As such, when Achan violated
the cherem, only he was punished.
However, once the Jews crossed

into Eretz Yisrael and kol Yisrael
areivin zeh bazeh set in, each Jew was
responsible for the actions of another
and the Jewish people were punished
for the sin of Achan. The principles
that Yehoshua learned from Moshe
Rabbeinu remained the same, but

he lived in different times and those
same principles applied differently to
the new circumstances.

The Torah Never Changes

The Siddur contains a summary of
the Rambam’s “Thirteen Principles of
Faith.” The ninth one is:

X5 717IRN NRTY TNYW NPNRI PHRD X

NXR NOX 770 XOD X5 N92nn XN
. inY 12 x1ian
I believe with full faith that this Torah
will never change and there will never
be another Torah from the Creator, His
name shall be blessed.

Why is it that the Torah can never
change? Why can’t Hashem send

us prophecies in later generations
with new ways to serve Him? The
explanation is given by the author of
the Tanya as well as by Rav Chaim
of Volozhin who both develop the

identical theme. The Torah is not
merely a collection of laws. In its
entirety, it constitutes a description
of G-d’s essence. Of course we can’t
really comprehend His essence.
One of the Jewish philosophers of
the Middle Ages (cited in Derashos
Haran no. 4) commented that, “if

I would understand Him, I would
be Him.” The only One who can
understand Elokus (Divinity) is
G-d Himself. Nonetheless, He

gave us the Torah which by way

of moshol (analogy) constitutes a
description of Elokus. It is for this
reason that the Torah is described
as “The Moshol HaKadmoni,”

the moshol of Hakadosh Baruch

Hu (see Rashi to Shemos 21:13). Rav
Chaim of Volozhin comments that
it would probably be more accurate
to say that the Torah is a moshol of
a moshol of Elokus, as opposed to
assuming that it is a direct moshol.

The prophet Malachi (3:6) tells us
that G-d’s essence never changes.
Everything in the creation is subject
to change, but G-d the Creator never
changes. Since our tradition has it that
the Torah is a description (even if only
by way of moshol) of Elokus, and the
prophet Malachi tells us that G-d’s
essence cannot be affected by change,
it therefore follows that the laws of the
Torah can never change.

Rabbi Soloveitchik suggested that if
he were formulating these principles,
he would have added a fourteenth
principle — a corollary to the ninth
principle. This fourteenth principle
is that the Torah is meaningful

in every generation and to every
society. The laws of the Torah are
not subject to change. Technological
advances and societal norms cause
the circumstances to change, and
the rabbis in each generation have to
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figure out how to apply those same
laws and principles to its generation.

When we learned the laws of kosher in
Yoreh De'ah with Rabbi Soloveitchik,
we encountered the case of a non-
kosher utensil that was mixed with
many kosher utensils. Based on

the principle of rov (majority), the
mixture of utensils should all be
considered kosher since the non-
kosher utensil represents a minority
of this mixture. However, this case
appears in a siman (chapter) dealing
with the rule of davar sheyesh lo
matirin — the rule that if the mixture
can become permissible without
applying the principle of rov, then the
principle of rov cannot be applied.
Should we assume that since the
mixture of utensils can become
permissible by kashering the entire
mixture in boiling water, that the
davar sheyesh lo matirin rule should
be applied? Rav Yosef Karo, Yoreh
De'ah 102:3, rules that since it is
expensive to kasher all of the utensils,
it is not considered a davar sheyesh lo
matirin. Therefore, all of the utensils
are permissible. Rabbi Soloveitchik
pointed out that Rav Yosef Karo lived
in a time when there was no modern
plumbing or water-heating methods.
He lived in the hills of Tzfat where
finding water and heating was in fact
costly. However, with the advent of
plumbing, water heaters and modern
stoves, the cost of kashering all of the
utensils is negligible and in today’s
times, if such a situation would arise,
we would be required to kasher all of
the utensils.

Often there is a siman in Shulchan
Aruch that deals with a single topic.
The Vilna Gaon, who usually cites
the Talmudic sources for the ruling
in Shluchan Aruch, will point out
that the source for the ruling in some

of the later se’ifim (subsections) is

the same source as the ruling in the
first se’if. Essentially, there is one
principle for that siman, but there

are different situations where that
principle is applicable, and depending
on the situation, the ruling will be
different. When new technologies are
introduced, a rabbi’s job is to figure
out the component parts of each se’if
and what makes us apply the principle
one way in situation A and another
way in situation B. By doing so, he
should be able to determine which
se’ifim are applicable to the question
that he is dealing with.

Scientific Innovation and
Halachic Determinations

There are many scientific innovations
such as chemical analysis and DNA
testing that allow us to find out
information that wasn’t available in
previous generations. Can we use
scientific findings to make halachic
determinations?

There is a dispute among the Tannaim
as to whether rice can become
chametz or not. Most of the rabbis
were of the opinion that it does not
become chametz, while Rav Yochanan
ben Nuri held that it does become
chametz. The Yerushalmi, Pesachim
2:4, asks: Why didn’t they perform

an experiment and see whether it
becomes chametz? The Yerushalmi
answers that they did perform an
experiment. Most of the rabbis

saw the results of the experiment

and determined that what they

were looking at wasn’'t chametz but
rather sirchon. Rav Yochanan ben

Nuri looked at the same results and
classified it as chametz.

We see from the Yerushalmi the
importance of using the best

7

information available in order to
arrive at a halachic decision. Rabbi
Soloveitchik used to contrast the
Rabbinic approach with the Greek
approach. The Greeks felt that using
their hands to experiment was not
for the noble class. Only servants use
their hands. Therefore, they would
philosophize about various topics

— why fire goes up, why water goes
down, why water puts out fire —
without performing any experiments
to back their claims. By contrast,
halacha requires that the posek has
the best information available. This
is illustrated by a comment of Dovid
Hamelech (in Berachos 4a), who said
that while the kings of all the other
nations sit on their thrones, his hands
are dirty from studying blood of
miscarried fetuses in order to permit
women from their niddah status.

The Ramban (Chiddushim to

Chullin 42a and Milchamos, Shabbos
48a) follows the principle of the
Yerushalmi and notes that Chazal
didn’t arbitrarily take positions on
facts that could be determined based
on experimentation. If we find a
dispute that seems like a dispute about
facts, we should assume that Chazal
did experiment and that the dispute is
about how to interpret the results.

When Rav Yitzchak Herzog was the
Chief Rabbi of Israel, a dispute arose
in the beis din about a paternity case
in which the ex-husband of a divorced
couple claimed that he wasn’t actually
the father of the child. A blood test
was performed and based on the
blood types of the ex-husband and the
child, it was determined that he could
not possibly be the father of the child.
Some of the rabbonim on the beis din
were reluctant to accept the blood test
as evidence. They claimed that halacha
doesn’t recognize a blood test as a
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form of evidence. Rav Herzog wrote a
letter stating:
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I do not deny that I was almost
embarrassed ... by what you wrote ...
in such a deprecating manner towards
blood tests, from a negative aspect. That
is, with regard to the possibility that [a
blood test can] clarify that X is not the
son of Y. How can there be a question of
the credibility of the doctors in a matter
which has been clearly accepted by all
the masters of medicine throughout the
entire world! ... It is unfortunate that
while science is progressively conquering
worlds and discovering all sorts of
secrets, although it too errs at times,
we, like ostriches, bury our heads in the
sand. It is imperative that we encourage
the ablest students of the yeshivot also
to be educated as men of science in each
discipline, so that we should not need to
turn to others in matters of physiology,
chemistry, electricity, etc. concerning
things that relate to our sacred Torah.'

Chazal always based their halachic
rulings on the science that was
prevalent in their time. They followed
the consensus of scientists and
doctors and we have to apply our
halachic rulings based on the science
of our times.

New York State has laws that ban
proprietors from selling non-

kosher foods and labelling them as
kosher. Rabbi Sholom Rubin was

an inspector for New York State and
used chemical tests to determine
that a certain proprietor who was
labelling his meat as kosher was not
salting the meat. At the hearing, the
proprietor claimed that the chemical
test was invalid because according to
Rabbi Soloveitchik, one cannot use
chemical tests for halachic evidence.
The proprietor’s claim is preposterous
and totally inconsistent with Rabbi
Soloveitchik’s worldview.

Even when accepting
scientific evidence,
we must use halachic
principles to determine
how much weight to
give to the evidence.

Even when accepting scientific
evidence, we must use halachic
principles to determine how much
weight to give to the evidence.
Sometimes scientists can determine
something with 100% certainty and
sometimes their determinations are
based on statistics or assumptions. In
these situations, halachic principles
such as rov (statistical majority) and
safek (doubt) must be applied.

Innovations in Torah Ideas

While the Torah never changes,
the Torah is dynamic and there is
still room for “chiddushei Torah,”
innovations in Torah ideas. The
Gemara, Menachos 29b, teaches us
that when Moshe Rabbeinu was
receiving the Torah at Sinai, he

was shown a vision of Rabbi Akiva
teaching his students and offering
interpretations of the Torah based on
the crowns on top of certain letters.
Moshe Rabbeinu felt faint because
he couldn’t understand anything that
Rabbi Akiva was saying.

How is it possible that Moshe
Rabbeinu didn’t understand

Rabbi Akiva’s teachings? Isn't it a
fundamental principle of faith that
the entire Torah was given to Moshe
Rabbeinu? The answer can be found
in the next part of the story. Moshe
Rabbeinu felt better when he heard

a student ask Rabbi Akiva, “What

is the source of a certain halacha?,”
and Rabbi Akiva responded that it
was a “halacha leMoshe miSinai” In
other words, all of the Torah, even

in the days of Rabbi Akiva as well as
today, is a legitimate development of
Toras Moshe, based on the use of the
“middos shehaTorah nidreshes bahem”
— the hermeneutical principles

that were given to Moshe in order

to interpret the Torah, and therefore
everything is implicitly “included”

in what was given to Moshe. He was
given the text with the “middos,” and
when applying these “middos” to the
text, all the details of the halacha as
we know it today follow automatically.
The “middos” simply guide the rabbis
in their task of reading “in between the
lines” to obtain a fuller picture of each
mitzvah.

Rabbi Soloveitchik (Uvikashtem
Misham pg. 49) noted that there are
two terms that have similar meanings
but connote different ideas: shinui

and chiddush. Shinui is a decision to
stray from our tradition. Chiddush

is innovation that works within our
tradition and adds new depth to

it. Torah literature is replete with
“chiddushim,” ideas that build upon the
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chiddushim of previous generations
but are wholly rooted in our tradition,
both in form and in substance.

These chiddushim further perpetuate
our tradition. When innovation

is not rooted in our tradition, it is
considered shinui.

In a certain sense, Torah is the one
area ripest for innovation. Rashi

on Koheles (1:9), commenting on
the verse “ein kol chadash tachas
hashemesh” — there is nothing new
under the sun, writes:

"wHN KINWw 1272 ™ Xinw fn 533
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In whatever he learns, in a matter that is
an exchange for the sun, there is nothing
new. He will see only that which already
was, which was created in the six days
of creation. But one who engages in the
study of Torah constantly finds new
insights therein.

The Chazon Ish was asked regarding
this Rashi, isn’t the opposite true?
The world is full of innovation. Every
day there is a new invention and the
world today looks totally different
than it did even one generation ago.
However, the Torah that we learn is
the same Torah that we have learned
for generations. What does Rashi
mean? The Chazon Ish answered that
all of the innovations that we see in
today’s world were available to us from
the creation of the world. We didn’t
discover them until recently, but we
always had the ability to produce

them using the laws of nature that
were part of creation. However, in
each generation, there are novel Torah
ideas that didn’t exist in previous
generations. These ideas reflect the
will of Hashem, but they don’t enter
this world (tachas hashemesh) until the
idea is expressed by a talmid chacham
(Pe’er HaDor Vol. I pg. 79).

The Chazon Ish’s comment echoes the
idea that true chiddushei Torah aren’t
necessarily a reflection of how the
Torah was understood when given to
Moshe Rabbeinu. They are new ideas
that didn’t exist previously, but rooted
in the “middos.” This idea also emerges
from a comment of the Chida, in his
commentary to Megillas Rus (Simchas
Haregel 4:12). Chazal (Yevamos 77a)
teach us that until Boaz married Rus,
it was presumed that the prohibition
against marrying a Moabite convert
applied both to male and female
converts. Shmuel Hanavi and his

beis din interpreted the verse to

mean that it only refers to males and
not to females. Does this mean that
from the time the Torah was given,
there was never a prohibition against
marrying a female Moabite convert?
The Chida suggests that perhaps
Moabite women were prohibited until
the time of Shmuel Hanavi and it

was only after his interpretation that
Moabite women were permitted. The
permissibility of marrying a Moabite
woman was an innovation that didn’t
exist in previous generations.

Shavuos celebrates maamad Har
Sinai, when the entire Torah was

A number of reasons are given as to
why Megillat Rut is read on Shavuot.
One suggestion (see R. Yehuda Leib
Maimon’s Chagim UMoadim pp.
271-272) is that Megillat Rut is a
symbol of the Oral Tradition. While
the Torah (Devarim 23:4) prohibits
Moabites from marrying into the
Jewish people, our rabbis (Yevamot
77a) teach us that this is only true of
Moabite men, not Moabite women.
By reading the megillah on Shavuot,
including the last few verses, that
state explicitly that King David was

a product of the marriage of Boaz
and Rut, we are affirming our belief
in the Oral Tradition. The Oral
Tradition that allowed Boaz to marry
Rut, against the simple meaning of
the text, is an equal partner with

the Torah text and both were given
together at Matan Torah.

Torah To Go Editors

given to Moshe Rabbeinu. While the
Torah is the same Torah, it continues
to speak to us and convey Hashem’s
message. The chiddushei Torah of
each generation reveal aspects of
Elokus that we can relate to in our
generation. May we all be zoche that
our study of Torah and how it applies
in this generation will lead to a greater
appreciation of the Divine.

Endnotes

1 'The letter appears in an article by Prof.
Dov Frimer, Assia vol. 35. The translation is
taken from an English version of the Prof.
Frimer’s article in Assia’s English language
publication.

Find more shiurim and articles from Rabbi Hershel Schachter at
https://www.yutorah.org/Rabbi Hershel Schachter
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THE RELIGIOUS INNOVATION OF NADAV AND
AVIHU

brief study of the Torah’s supposed to be a joyous occasion, Now Aaron’s sons Nadab and Abihu
account of the death of turned into a day of tragedy and each took his fire pan, put fire in it, and
adav and Avihu leaves us mourning? A thorough analysis of laid incense on it; and they offered before

with a major unanswered question: Nadav and Avihu’s actions will not Hashem alien fire, which He had not
What, exactly, did they do wrong? only shed light on the nature of their  enjoined upon them. And fire came forth
This question is exponentially sin, but can provide insight into the from Hashem and consumed them; thus
amplified when we consider that Torah’s attitude toward religious they died at the instance of Hashem.
their sin resulted in an immediate innovation. Vayikra 10:1-2

death penalty. In what way did they

‘ To begin, we will review the psukim: The reader is immediately confronted
so grievously err that such a harsh

by one observation: the entire story,

punishment was meted out on the Inan WK XTI I DK 33 0N £31 words from th
. . AT consisting of 31 words from the
spot? How did it come to pass that 352 137p7 NLR RV MM WK 103 1N beginni 5 fthei . til thei
. . Lo ‘ eginning of their service until their
the yom hashemini, the day that was WX XYM .DOK MY XD WK 1Y VR 7 & &

. . ultimate demise, does not explicitl
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This article is written L'ilui Nishmat Malka bat Aharon Yitzchak, on the occasion of her 12th yahrtzeit.

10

Rabbi Isaac Elchanan Theological Seminary * The Benjamin and Rose Berger CJF Torah To-Go Series ¢ Shavuot 5778



reveal Nadav and Avihu’s precise sin.
The midrash in Vayikra Raba presents
a wide range of opinions as to what
exactly it was.

The Explanations of Rashi and
Rashbam

In his commentary, Rashi quotes two
opinions from the midrash:
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And There Went Out Fire — Rabbi
Eliezer said: the sons of Aaron died only
because they gave decisions on religious
matters in the presence of their teacher,
Moses. Rabbi Ishmael said: they died
because they entered the Sanctuary
intoxicated by wine. You may know that
this is so, because after their death he
admonished those who survived that
they should not enter when intoxicated
by wine. A parable! It may be compared
to a king who had a bosom friend, etc., as
is to be found in Leviticus Rabbah 12:1.
Rashi, Vayikra 10:2

According to Rabbi Eliezer, we learn
that Nadav and Avihu were seemingly
disrespectful of Moshe, presenting
halachic rulings in Moshe’s presence,
where deference was mandated.
According to Rabbi Yishmael, we
learn a new facet of the story not
explicitly present in the text; in fact,
Nadav and Avihu were intoxicated at
the time they brought their fire pan
offerings. This midrashic explanation
is rooted in the juxtaposition of the
Nadav and Avihu narrative with the
laws detailing the prohibition to enter
the mikdash while intoxicated, which
follows their punishment in the very
same chapter.

The opinions cited by Rashi are not
pshat-based explanations. Rather,
Chazal are “reading between the
lines” in developing these approaches.
We might suggest that Rashi, a
parshan who regularly incorporates
both pshat and derash, adopted the
approaches rooted in derash, given the
significant challenges presented by
the text in taking a purely pshat-based
explanation.

Also taking on the challenge of
understanding this passage, Rashbam
offers his own explanation.
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Now Aaron’s sons Nadab and Abihu
each took — before the fire went out
from before G-d, they each took their
firepan to offer incense ... and they
brought a foreign fire that Moshe did
not command them to bring that day.
Even though on the other days, it states
that the sons of Aaron brought a fire
on the altar, on this day, Moshe did not
command [this] and Moshe did not
want a human to bring the fire because
they were waiting for a heavenly fire to
descend. Today was not a good day to
bring a foreign fire because [the goal of
the heavenly fire] was to sanctify the
name of Heaven by everyone knowing
that the fire came from Heaven ...
Rashbam, Vayikra 10:1-3

Rashbam explains that the sin of
Nadav and Avihu lies in the timing of
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their offering. A prototypical pashtan,
Rashbam connects Nadav and Avihu’s
act in the very beginning of chapter
10 to the conclusion of chapter 9. To
fully understand Rashbam’s analysis
of Nadav and Avihu’s sin, we must
understand what transpired in this
preceding chapter:
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Moses and Aaron then went inside the
Tent of Meeting. When they came out,
they blessed the people; and the Presence
of Hashem appeared to all the people.
Fire came forth from before Hashem and
consumed the burnt offering and the fat
parts on the altar. And all the people
saw, and shouted, and fell on their faces.
Vayikra 9:23-24

As detailed in chapter 9, the ultimate
climax of the eight-day dedication
ceremony of the Mishkan was the
planned revelation of Hashem’s
Shechinah on yom hashemini. After
Moshe and Aharon exited the Ohel
Moed and blessed the nation, the
Heavenly fire descended for Bnei
Yisrael to witness. We can assume that
this fire is the manifestation of the
Shechinah in front of the nation. Bnei
Yisrael cry out and fall on their faces,
clearly awestruck by this revelatory
moment.

Armed with this necessary
understanding of the events of yom
hashemini, we can now thoroughly
appreciate Rashbam’s interpretation
of Nadav and Avihu’s action.
According to Rashbam, Nadav and
Avihu erred and brought their fire
prior to Hashem’s Heavenly fire on
yom hashemini. This interpretation of
Rashbam takes a more forgiving view
of Nadav and Avihu, as he explains
that their action would seemingly have
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been appropriate on any other day.
The instructions for the dedication
ceremony of the Mishkan were
outlined quite clearly for Moshe

and Aharon. At no point was there a
commandment for Nadav and Avihu,
or any of the kohanim, to bring an aish
shel hedyot, an ordinary, manmade
fire. There was only supposed to

be the miraculous fire from the
Heavens, seemingly a sign of Divine
acceptance of the korbanot of yom
hashemini. By preempting Hashem’s
fire, Nadav and Avihu detracted
from a moment whose sole purpose
was to be mekadesh shem Shamayim,
sanctifying G-d’s name. The miracle
of a fire descending straight from the
Heavens in front of Bnei Yisrael was
diminished. Therefore, Rashbam
understands that at its most basic
level, the sin of Nadav and Avihu
was rooted in the timing of their fire
offering.

It is of note that, according to
Rashbam, the sequence of events is
seemingly out of order; the story in the
very beginning of chapter 10 actually
transpired in chapter 9. Perhaps
Rashbam believes that the Torah
records the events in the sequence
that it does in order to actually present
the moment of the gilui Shechinah
(Divine revelation) as it should have
been, without any minimizations

or detractions. The kiddush shem
Shamayim appears for Bnei Yisrael

in the Torah, in all its glory, as it was
intended to be.

The Explanation of Rav
Shamshon Rafael Hirsch

Rav Shamshon Rafael Hirsch also
sets out to explain the exact nature of
the sin of Nadav and Avihu. Whereas
Rashbam sees an error, albeit a tragic
miscalculation, within Nadav and

Avihu’s action, Rav Shimshon Rafael
Hirsch points to an inherent character
flaw as the underlying cause. Rav
Hirsch draws upon the general theme
of arrogance, as represented in many
of the midrashim. He examines each
phrase in our pasuk and demonstrates
how every fragment of the pasuk
reflects wrongdoing. For example,
“bnei Aharon” indicates that Nadav
and Avihu considered themselves
above seeking advice because of

their pedigree, yet they should

have consulted their worthy and
knowledgeable father. “Ish Machtato”
reflects how the two brothers were
not even united in their cheit; instead,
each one took his fire pan individually,
lacking solidarity even in sin.

To a degree, the
idolater is a religious
innovator; when he
approaches his god, the
worshiper independently
determines in what
manner and with what
tools he will serve.

In contradistinction, a
Jew seeks to demonstrate
his subservience to the
will of Hakadosh Baruch
Hu, setting aside his
personal predilections,
his self-interests and
deepest desires.

Above all, Rav Hirsch stresses the
significance of the phrase “asher lo
tzivah otam.” While we can infer
errors on the part of Nadav and Avihu

from the various phrases in the pasuk,
these other sins were ancillary to the
brothers’ true miscalculation. It is the
asher lo tzivah otam characterization of
their actions that is the key aspect of
their sin. As Rav Hirsch elucidates, by
virtue of the fact that this action was
unbidden, it renders it forbidden:

Now we understand the deaths of
Aharon’s sons. Their death at the time of
the first dedication of the Sanctuary is a
warning to all future kohanim. It bars all
arbitrariness, all personal caprice, from
the precincts of the Sanctuary, whose
whole purpose is to be a Sanctuary

for the Torah! In Judaism, the priest’s
function is not to introduce innovation
in the Service, but to carry out God’s
command.

Rav Hirsch, Parshat Shemini

As Rav Hirsch states, the function
of the kohen is to be an executor of
Hashem’s commands. There is no
room at all for creativity or nuance.
There are no opportunities for
impulsive additions or improvisations
in the Mishkan. Even if their desire
was to serve Hashem, Nadav and
Avihu deviated from the prescribed
method of service in devising their
own type of korban.

In this regard, Rav Hirsch draws a
sharp contrast between the offering
of a pagan and between the offering
of a Jew. When an idolater brings his
sacrifice, he seeks to subjugate his
god to his own will. The offering is an
appeal to the gods to satisfy the desire
of the person offering the sacrifice.
To a degree, the idolater is a religious
innovator; when he approaches his
god, the worshiper independently
determines in what manner and with
what tools he will serve.

In contradistinction, a Jew brings a
korban with the intention of placing
himself in the service of Hashem.
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The makriv seeks to demonstrate his
subservience to the will of Hakadosh
Baruch Hu, setting aside his personal
predilections, his self-interests and
deepest desires, embracing the will of
Hashem and engaging in service in the
manner prescribed by his Creator.

The Broader Message
Regarding Innovation in the
Service of Hashem

Moving past the narrower discussion
of the Torah’s account of Nadav

and Avihu, a larger question arises:
if kohanim are mandated to follow
G-d’s command with no innovation,
we must ask — is this the broader
message of the Torah? Is that our
collective mandate? Is the individual
who seeks kirvat Elokim presented
with only one singular method by
which he can serve Hashem?

To alarge degree, the answer is
obviously “yes.” Any elementary
student of the Torah and the halachic
system is immediately confronted
with a legal code, which seemingly
does not present various alternative
avenues for the oved Hashem. At

first glance, we might conclude that
there is no room for individual self-
expression or innovation in the Torah.

In considering this question, it
behooves us to highlight a passage
that we recite in tefilah every morning,
following Birchot HaTorah, from a
mishnah in Masechet Peah.

D93 DIPNMB IR DIRY 0M2T 1K
0 5K K27 095 % Npp 1Ipm NI
n"a NNIWM 077010 M>HR .OX] AX 7133
DR N0 W) Y Wi
1 .NnRa M9 .93 N0 .07 pm
TIM5M 1205 DX 12 DOW NXIM .A>PN
:0%2 T2 NN
These are the precepts whose fruits
a person enjoys in this world, and

nevertheless the principal exists for him
for the World-to-Come, and they are:
Honoring one's father and mother, acts
of kindness, attendance at the house of
study morning and evening, hospitality
to guests, visiting the sick, providing for
a bride, escorting the dead, absorption in
prayer, bringing peace between a person
and another, and Torah study is equal to
all of them.

In this mishnah, we are exposed to a
wide array of avenues through which
we enjoy success in this material
world, as well as meriting an eternal
share in Olam Haba; the paths

range from honoring our parents,

to Torah study in the beit midrash,

to careful introspection in tefilah.

The mishnah acknowledges that the
Torah is comprised of multiple core
values through which we can serve
Hakadosh Baruch Hu. While on one
day we may achieve spiritual growth
through visiting the sick, on a different
occasion we find ourselves rewarded
for being immersed in Torah study.

What emerges from this observation
is that the Torah’s attitude toward
innovation is more nuanced than

we may have originally surmised.
After studying the account of Nadav
and Avihu’s sin and the lessons of
Rav Hirsch, we might have jumped
to the conclusion that there is no
latitude whatsoever for individuality
in our service of Hashem. If Nadav
and Avihu were punished so swiftly,
perhaps there was no flexibility for
them to choose how and in what
manner they would attain closeness to
Hashem.

We live in a world where innovation
is all around us. New technologies,
new ideas and new perspectives are
introduced regularly and we are being
pressured to provide some innvoation
to Judaism. In the final analysis, while
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it is certainly true that the array of
options within avodat Hashem may
be limited and not open to unfettered
innovation, nevertheless, there are

a variety of ways to serve Hashem.
Judaism allows for some level of self-
expression, provided that it remains
within the context of our treasured
mesorah.

As we celebrate zman matan Torateinu,
we take pride in our staunch

belief that the Torah ultimately
prescribes the method by which we
approach and serve the Borei Olam.
We categorically reject religious
subjectivity and unbridled creativity
that would allow the individual

to choose any and all methods of
religious worship. The story of Nadav
and Avihu demonstrates the dangers
of serving outside of the framework
of Hashem’s instructions. At the same
time, the Torah embraces various
forms of serving Hashem, from
comforting a mourner, to arising early
for tefilat shacharit, to hava'at shalom
bein adam I'chaveiro, simply bringing
peace between two individuals. The
earnest person who approaches
Hakadosh Baruch Hu through acts of
limud haTorah, gemilut chasadim, and
kavanah in tefilah, is promised to enjoy
the fruits of his labors in this world
and the next.

As we enter Chag HaShavuot

and reenact matan Torah, may we
wholeheartedly accept ol malchut
Shamayim, thereby achieving lasting
closeness to Hakadosh Baruch Hu.
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ELECTRICITY AND SHABBOS: PAST, PRESENT
AND FUTURE

he Torah (Shemos 35:3)

teaches us “loh siva'aru aish

b'chol moshevosaychem b’yom
HaShabbos” — a flame shall not
burn in your midst on Shabbos. We
cannot kindle a flame on Shabbos.
This prohibition, based on a
commandment from Hashem many
years ago, has ramifications today and
will continue to be relevant in the
future. Hashem transcends all time
and therefore, when He uttered these
words to Klal Yisroel, it included
everything from the sticks and stones
of the days of Matan Torah, to the
lightbulbs of Thomas Edison, to
whatever new inventions the future
has in store for us.

Past

What did the prohibition in this verse
refer to in the past, at the time of
Matan Torah? In ancient times, fire
was created by rubbing two sticks or
stones together. Chazal (Pesachim
54a) tell us that this is how the first fire
was created by Adam HaRishon. The
basic notion of “aish” was the lighting
of a flame, whether its source of fuel

is oil, wood or something else. To
start such a flame or to add to such a
flame on Shabbos is an outright Torah
prohibition. The question as to what
exactly constitutes aish became more
complicated when people stopped
lighting their homes with candles and
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began using lightbulbs instead. Does
the prohibition of “loh sivaaru aish”
include such innovations as well? If
an electric light is the equivalent of
aish in the Torah, then turning on an
electric light on Shabbos would be a
violation of the melacha of havarah.
If, however, an electric light is not the
equivalent of aish, then perhaps it is
permissible to turn on such lights on
Shabbos.

In order to determine whether
electric lights constitute the Torah’s
definition of aish, we have to go
back to the basics and figure out
the defining aspects of aish. What
is it about “loh siva‘aru aish” that is
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prohibited? We can understand this
in one of two ways. It could be that
aish is anything that gives off light or
provides heat. Alternatively, it could
be that another crucial element of
aish is that there is something that’s
being visibly consumed by the fire. Is
this second dimension of fire, that the
fuel is being consumed, an integral
aspect of aish or not? The practical
difference is whether turning on an
electric light violates the melacha

of havarah. When you turn on a
light, there is nothing being visibly
consumed, so if consumption is an
essential component of aish, we could
theoretically argue that an electric
light does not constitute aish.

To address this question, Chazal
(Shabbos 42a) describe a piece

of metal that is so hot that it is
glowing. The glowing hot metal is

not consumed, and yet according to
many of the Rishonim is considered
to be aish. Indeed, this is the opinion
that we follow as a matter of halacha
(Rambam, Hilchos Shabbos 12:1

and Avnei Nezer, O.C. 229). This

is the closest example in Chazal to
the modern incandescent lightbulb,
which involves lighting a filament
that is a glowing piece of metal. As
such, the fact that the metal is not
being consumed is irrelevant, and this
constitutes aish on a level of D’Oraisa.

In terms of halacha, when electric
lights were invented, there was a clear
consensus view among the Gedolim
in Europe that it is an absolute Torah
prohibition to turn on an electric light
on Shabbos. This question became a
little more complicated as the years
went on because fluorescent bulbs and
LED lights don’t have a metal filament
in them to provide light. Many
fluorescent bulbs do use heated metal
as part of their starter mechanism and

as such, turning on a fluorescent bulb
might also constitute a melacha on the
level of D’Oraisa.

Regardless of whether lighting the
particular light constitutes aish, it is
nevertheless prohibited to turn on
any electric device, including lights.
According to the Chazon Ish (O.C.
50:9), completing an electric circuit
violates the Torah prohibition of
boneh, while many other poskim
assume that the violation is only
rabbinic in nature. According to
these poskim, turning on a light

that contains glowing hot metal is a
Torah prohibition (havarah), while
turning on other devices is a rabbinic
prohibition. This is an important
distinction that is relevant for the next
section.

Present

Over the last few decades we have
faced another layer of complexity. In
earlier times, if someone wanted to
get something done, a physical action
was necessary in order to get the
desired result. For example, if a person
wanted to light a fire or turn on a
light, that person actually had to strike
a match or flip a switch. However,
with the rising popularity of motion
sensors, a person can turn on a light
without taking any physical action. A
person can walk near a sensor, which
automatically turns on the light. Is
this passive action also included in
the prohibition of “loh sivaaru aish,”
or is this something else? Moreover,
when a person walks past a sensor,

he may not even want to turn on the
light. Does the intention to achieve a
particular result make a difference?

This is a general question when it
comes to Hilchos Shabbos: What
happens if I perform action A and
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then action B occurs as a result?
There is a machlokes haTanoim
(Shabbos 133a) between Rebbe
Yehuda and Rebbe Shimon thatis a
running theme throughout Maseches
Shabbos in regard to a davar she'ayno
miskavein. A davar she'ayno miskavein
is when a person performs action

A which is permissible, but which
then unintentionally results in B,
which is prohibited. The classic
example of davar she'ayno miskavein
is dragging a bench on the ground
outside. Assuming that there is an
eiruv, there would not be an inherent
problem with dragging the bench.
However, when a person drags the
bench, it is possible that he could also
dig a hole in the ground. Digging a
hole is a violation of the melacha of
choresh (plowing). If the person who
is dragging the bench knows of the
possibility of the hole being made,
but does not intend to make a hole,
then that is called a davar sheayno
miskavein. According to Rebbe
Yehuda, a davar shlayno miskavein is
prohibited, but Rebbe Shimon argues
that it is permissible. We follow Rebbe
Shimon’s opinion and therefore, it
would be absolutely permissible to
drag the bench.

The Gemara (Shabbos 103a) quotes
Abayei and Rava who qualify this and
say that a davar sheayno miskavein is
only permissible if the person is not
certain that B is going to happen. If,
however, the person knows that B is
going to happen or, according to some
opinions, even if he is fairly certain
that it’s going to happen, then Rebbe
Shimon agrees that it is prohibited.
This is known as p’sik reisha.

The Gemara then expands on this by
trying to determine when something
is really considered a p’sik reisha. If
you do A and you know that B is
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going to happen and are content with
outcome B, then that’s called a psik
reisha d'nicha lei. In this situation,

itis as if you performed action B
intentionally. But what if it’s a p’sik
reisha d’lo nicha lei — it is unintended
and unavoidable, but you don’t really
care about the result?

This is the subject of a dispute among
the Rishonim. The Sefer HaAruch (s.v.
Savar no. S) says that a p’sik reisha

d’lo nicha lei is permissible. However,
many of the Rishonim, including
Tosfos (Shabbos 103a sv. Lo Tzricha),
disagree with him and say that a

p'sik reisha d’lo nicha lei is not totally
permissible, and is prohibited on a
rabbinic level. As a matter of halacha,
we generally follow the view of Tosfos.

How does this play out in terms of
walking past a sensor on Shabbos?
When a person walks past a sensor
knowing that it is there, and it turns
on a light, that is a p’sik reisha. The
question is whether the person cares
that the light was turned on or not.

If he turned on the light in a dark
place, then he is probably content
with the light turning on, and so it’s
considered a p’sik reisha d'nicha lei
and is prohibited. But if the light was
turned on in a place that is not so
dark, and the person did not really
care to have the light on, then it’s
considered a p’sik reisha d’lo nicha lei.
This is still problematic. However,
there is a machlokes haRishonim
regarding a p’sik reisha d’lo nicha lei, in
which the unintended result is itself
only a rabbinic violation. If the light
that turns on is an incandescent bulb
or a halogen bulb, this machlokes is not
relevant and it would be prohibited.
But if the light is an LED light, and
the unintended result is only rabbinic
in nature, then there would be more
room to be lenient in such a case.

There are a number of different
opinions regarding this type of a
situation.

Future

Motion sensing devices are fairly
ubiquitous in contemporary society
and questions surrounding p’sik
reisha are asked regularly, with new
permutations as new technologies
emerge. The p’sik reisha questions
relate to the relationship between
our actions and their unintended
results. Yet there is a new category
of technology emerging that causes
us to question what is considered an
“action.” Voice recognition devices
such as Amazon’s “Alexa” allow us

to turn lights on by simply saying
“turn on the lights.” The popularity
of this technology is growing. If our
interactions with electricity in the
future will be with our voices, it is
important to explore what halacha
says about this. Does speaking
constitute an action that is prohibited
on Shabbos?

The Gemara in Bava Metzia (90b)
talks about the prohibition against
muzzling an animal to prevent it from
eating while it is working (Devarim
25:4). What is the halacha if you
don’t physically muzzle the animal,
but “muzzle” it in that whenever it is
about to eat, you scream in order to
frighten it and thereby prevent it from
eating? We follow the opinion of Rav
Yochanan who says that one would
receive lashes for doing such a thing.
To be culpable for malkos (lashes),
one must perform a lav she’yaish bo
maaseh — a physical action. Chazal
say that the action in this case is the
moving of the lips. This is a tricky
statement, because we know that in
other areas of halacha this is not true.
Sometimes speaking is not considered

an action. Tosfos (ad. loc. sv. Rav
Yochanan) explain that if moving the
lips results in an action happening,
then that’s called an action in halacha
and therefore, if a person screamed
in order to prevent his animal from
eating while working in the field, he
would be culpable.

It would seem that we could apply
what we learn from this case to
turning on lights by way of speech. If
a person speaks and the moving of the
lips results in the lights turning on,
then we could argue that it is called
an action and would be prohibited on
Shabbos.

There are other issues involved in
turning on lights via speech, such
the prohibition of “daber davar.” The
verse in Yeshaya (58:13) says that we
are not allowed to speak about doing
melacha on Shabbos. This is one of
the reasons why it is prohibited to
ask a non-Jew to perform melacha on
Shabbos. As such, speaking about
turning on lights would seem to be
another issue that applies here.

The words “loh sivaaru aish b'chol
moshevosaychem b’yom HaShabbos”
were given to us at Har Sinai and they
still apply today. On January 1, 2000,
The New York Times published an
edition of what they thought The New
York Times would look like on January
1,2100 and on the bottom of the front
page, there was a reminder for Jewish
women to light Shabbos candles. They
knew that in the future, Jewish women
would still be lighting Shabbos
candles on Fridays. The reason there

is a specific mitzvah to light Shabbos
candles is because we can’t light
candles on Shabbos. The words “loh
sivaaru aish” are as true today as they
were in the days of Moshe Rabbeinu,
and will be true in the future as well.
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Vehicles

ETHICAL DILEMMAS ON THE ROAD TO
REDEMPTION

To fix the world in the name of God

ur world is about to change.

Dramatically. Computing

technologies, with artificial
intelligence at their core, are
revolutionizing our world. Leading
the charge to this brave new world are
autonomous vehicles, or “self-driving
cars.” They have been called the most
disruptive technology to ever hit
humanity. Autonomous vehicles are
not just going to change the way we
commute — they are going change

the way we live. Here is a short list of
just some of the areas that are going to
be revolutionized:

Transportation: People will no
longer need to have their own cars,
since robo-taxis will be ubiquitous
and inexpensive. Furthermore, classes
of people who were less mobile will
now be able to get around like the rest
of humanity — e.g,, the elderly, the
seeing impaired and children.

Traffic and Pollution: There will
be far fewer cars on the road due to
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the multi-use of a single car. Some
estimate that by 2035, there will be
80% fewer cars in the world.

Commute Time: Since all cars will
know exactly where all other cars are
and will be able to respond to changes
immediately, cars will be able to travel
at speeds unimaginable for human
drivers limited by human reaction
times.

Real Estate: As a result of faster
transportation (less traffic, higher
travel speeds), people will be able to
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live farther from city centers. City
centers will also be transformed since
robo-cars will not need to park in

the city center, where real estate is at

a premium. Massive parking lots in
buildings will now be available for
apartments, offices, stores, etc. The
sprawling parking lots not in buildings
will be freed up for other uses, such as
parks.

Accidents: The World Health
Organization reports that over 3,400
people die in traffic accidents every
day, and that between 54,000 to
136,000 people are injured daily on
the world’s roads. These numbers will
approach zero when only computers
are driving.

Insurance: As result of the negligible
accident rate, car insurance will also
approach zero.

Car Body Parts: This now one-
trillion-dollar industry is also going to
virtually vanish due to the extremely
low accident rate.

Traffic Tickets: With cars
programmed to obey traffic laws,
traffic tickets will become a thing of
the past. Municipalities that depended
on this revenue may have to seek

it elsewhere (e.g., toll roads). On
the other hand, the World Health
Organization estimates that road
accidents cost countries 3% of their
GDP — this will now be aboon to
governments that should offset any
lost penal income.

Price of Goods : A significant
component of the goods we buy are
due to the costs of delivering them.
With robo-trucks, goods will be
delivered faster and cheaper than

by drivers limited to eleven hours of
driving per day. Furthermore, it is
estimated that energy consumption
will be greatly reduced, since

computer-driven cars will operate

at consistent and optimal speeds,
avoiding the inefficiencies of human
drivers. And on top of this, trucks will
be able to “freight-train” themselves
one to the other to reduce wind drag.

While all these changes, as well

many others, will vastly improve our
world, there will also be challenges.
For example, there is a significant
social question: What will happen

to all the people whose livelihoods
are dependent on driving — i.e.,
drivers, truck stop owners, etc.? This
is an issue that governments and big
business will have to address to soften
the transition to the autonomous
culture. In addition to the societal
issues raised by autonomous

vehicles, there are ethical issues that
demand consideration. Perhaps the
most talked about is: How should
autonomous vehicles be programmed
if they encounter the infamous Trolley
Dilemma?

The Trolley Dilemma, formulated
as an ethical thought experiment in
1967, describes a trolley hurtling
down its track upon which five men
are tied. A bystander watching can
throw a track switch that will divert
the trolley from its current track to a
parallel track thus saving the five. The
dilemma arises when the bystander
realizes that on the parallel track is
tied a single man. What is the right
thing for the bystander to do?

This question has divided respondents
into two camps:

Those who look at the “utility” of
the outcome — in this case, saving
more people — and are known as
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utilitarians; those who make their
decision based on rules — in this case
“though shalt not murder” — and are
known as deontologists (deon being
Greek for duty).

While the utilitarian approach is
appealing, for saving as many people
as possible always seems like a good
thing, we enter murky territory when
we begin to attach names or titles to
the people on the track. For example,
what if the single man is the head of
state — should he take precedence
over five ordinary citizens? Before
tackling this problem, let’s look at

a “simpler” version of the problem,
known as the Tunnel Dilemma. Here
a driver approaching a single-lane
tunnel sees a pedestrian in the road.
The driver does not have time to brake
and is left only with the choice of
running over the pedestrian or killing
himself by driving into a wall.

In pitting one individual against
another, we have removed the
quantitative element from the
dilemma, thus allowing us to focus
on the qualitative aspect — i.e., the
value of the individual. Regarding
such an evaluation, the Mishna
(Ohalot 7:6) teaches that man does
not have the wherewithal to judge
between individuals, and so: “one life
is not set aside for another” While
most people are quite comfortable
with this egalitarian stance, they get
apprehensive when, as in the Tunnel
Dilemma, the question gets personal.
That is, if the choice is running over a
stranger or sacrificing your own life,
what do you do?

The Talmud (Pes. 25b) formulates
this dilemma as follows: The governor
of a city said, “Go and kill Ploni or
you will be killed.” What do you do?
The Talmud responds that one must
give his own life rather than commit
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murder, for, “in what way do you
see that your blood is redder than
his? Perhaps his blood is redder?”
Egalitarianism, then, applies even
when it gets personal.

That being said, the Tosafot (San.
74b, ve’ha) note that self-sacrifice is
demanded only when one will actively
murder another. However, they
explain, if the governor said, “allow
me to throw you unto a baby such
that you will end up crushing him to
death,” one would not be demanded
to sacrifice one’s own life, “for one did
not do an action.”

This brings us to another Talmudic
scenario (Baba Metzia 62a) that pits
one individual’s life against another:

NP 1An TNX T T2 1aban YRw 0w
MW OX1 0NN DI PMY DX 0 Sw
2V XMOD 12 WIT (WD Pran 1an TR

DN TAX XY DX IMNN DY Y

TP51 XY 221 XAW TY 1an Hw nnma

772N »nd ommp TR Y TIX M

Two people are walking in the desert and

only one of them has a canteen of water.

If both drink, they will [both] die, but if

only one drinks, he can reach civilization.

Ben Petora taught: It is better that both

should drink and die, rather than that

one should behold his companion’s death.

[And so it was] until R. Akiva came and

taught: “that your brother may live with

you” [means] your life takes precedence
over his life.

R. Yosef Babad (Minhat Hinuch, 295-
296, #1) writes that R. Akiva’s position
reflects the conclusion of the Tosafot,

namely, that one is not required to
save his friend at the expense of his
own life. R. Babad claims this is also
the position of the Rambam. These
assumptions, however, are roundly
rejected by R. Haim of Brisk (Hidushei
R. Haim, Hil. Yesodei HaTorah, Ch.

S). First, R. Akiva did not here

allow for passive killing but simply
removed the obligation to actively
save a life at the expense of one’s own
life. Second, while the Tosafot argue
that since all people are equal, one
can simply remain passive (shev val
taseh) in effecting the other’s death,
the Rambam uses the same argument
to come the opposite conclusion.
That is, precisely because all people
are equal there is no justification to
set aside one life for another (ain ba
din dehiyah) and, as such, there is no
difference between actively killing or
passively killing — in all cases one
must sacrifice oneself. That being said,
one is not obligated to actively kill
himself (i.e., commit suicide) to avoid
passively killing someone else.

With these sources in mind we can
now return to the Tunnel Dilemma,
which has two sub-cases to be
considered: (1) passive and (2) active.
(1) If the street is perfectly straight
and the driver is holding the steering
wheel straight, this is considered
passive killing and the driver would
not be obligated to actively take his
own life. (2) If, on the other hand, the
street is curved such that the driver
must actively turn the wheel into the

curve, this would be considered active
killing and the driver would have to
give his own life (passively driving the
car straight) to avoid running over the
pedestrian.

The above scenarios were originally
discussed in a soon-to-be-published
book in Hebrew: “Halachic, Ethical
and Governmental Challenges in the
Development of the Autonomous
Vehicle” (Editor: R. Y. Sprung, Kollel
R. Asher Weiss). There, the authors
also note an important mitigating
factor: the legality of the pedestrian.
That is, if the pedestrian is not legally
permitted to be in the street, for
whatever reason, he then has no right
to cause another person (ie. the
driver) to give his life and thus all
would agree that the driver need not
sacrifice his own life.

Having gained a better understanding
of the value of the individual via the
“one against one” Tunnel Dilemma,
let us now approach the “one against
many” Trolley Dilemma. The primary
source for this discussion is the
Jerusalem Talmud ( Terumot 8:4):

DA 1YAD T2 TSN PAW DX 12 MY
IMX NN DI TAX 15 130 1K 0
120K 03512 NIX DN 1K 7 IXD DX

SXIwM NNX wo1 1Mo’ X5 0ann 0o
A group of people were traveling, and
marauders chanced upon them saying,
“Hand over one of your group or we will
kill you all.” Even if all will be killed, they

may not hand over one soul.

This source unequivocally rejects
utilitarianism, which leads to
uncomfortable implications when
applied to a driver on the road
confronted with the Trolley Dilemma.
In grappling with this issue, the Hazon
Ish (San. 25) says that utilitarianism
could possibly be applied if we could
frame the dilemma as “saving” people
as opposed to “killing” people.
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In the end, he himself remains
unconvinced that it is possible to
reframe the Trolley Dilemma and
thus concludes that the issue needs
more investigation (tzarich iyun). R.
Asher Weiss (Minhat Asher, Pes. 28)
discusses the Hazon Ish’s proposal
and, noting that there can be no
justification for killing an individual,
concludes that the issue needs more
investigation (tzarich iyun). Finally,
the Tzitz Eliezer (15:70) rejects
outright the Hazon Ish’s suggestion
and, referring explicitly to a car driver
caught in the Trolley Dilemma, states
that “in a case of definite killing we

... do not say that the many are
preferred.”

The weight of halachic opinion, then,
is clearly deontological, demanding
that one drive straight over the many
to avoid actively killing even only one
person. While this may be hard for us
to swallow, perhaps it helps to know
that underpinning this deontological
approach is the inviolable and
inestimable value of the individual.
Indeed, attributing infinite value to the
individual is one of the great gifts that
Jewish thought brought to a pagan
world that was literally sacrificing
individuals for the sake of the many.
And so Rav Kook explains, “We do

not have the wherewithal to estimate
the infinite value of the individual
against the infinite value of many
individuals” (Mishpat Cohen 143).

Before we jump to conclusions and
apply the above understanding to

the programming of the autonomous
vehicle, we must ask if there is not
some difference between a human
driver and a computerized driver.
Initially most would be inclined to say
that there is certainly no difference.
However, if we take a step back, as
did the rabbis who wrote the above-
mentioned “Halachic, Ethical and
Governmental Challenges in the
Development of the Autonomous
Vehicle,” we will notice an important
difference between the two cases.

In the case of a human driver, the
person is faced with the life and death
decision to either passively run over,
say, five people in his current lane, or
actively switch lanes and run over, say,
a single person. On the other hand, in
the case of the autonomous vehicle,
there is no driver, there is a program
that is being executed according

to some predetermined code. That
code was written, days, months,

or, in all likelihood, years before it
encountered this Trolley Dilemma.
When the programmer sat in front of

his computer, was he facing a decision
to kill five versus one? Could we

not say that the modus opernadi of

the programmer of an autonomous
vehicle, in all scenarios, is to save lives?
Could we not say that even in this
extreme Trolley Dilemma case the
modus operandi remains to save lives
and thus he is facing a decision to save
five versus save one? Could we not say
that this is the legitimate reframing of
the dilemma that the Hazon Ish was
looking for?

The final word on this issue is still
being debated and much is left to be
said. However, without diminishing
the importance of arriving at a
decision on how to ethically program
autonomous vehicles, two points must
be stressed. One, the occurrences

of the Trolley Dilemma, the Tunnel
Dilemma or other ethical dilemmas
will, in reality, be few and far between.
Two, the autonomous vehicle will
undoubtedly save millions of lives,
improve the quality of life, and serve,
along with all the other phenomenal
advances in artificial intelligence, to fix
the world and set the stage for the very
redemption of creation.

On that day He and His name will be
one.
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THE DEFINITION OF MATERNITY REVISITED AND
THE DOUBLE HELIX (SPIRAL) OF TORAH AND
MADDA

first understand the nature of time
itself.

e all experience life, and
all the chagim, through

the medium of time.

our lives in the present. If we move
backward on the line of time, and

The most widely accepted peer into our history, we can find

Events that happened yesterday, are
currently happening today, and will
most probably continue happening
tomorrow. Every holiday we
experience represents a unique point
in time. But to truly tap into the
holiday experience, and to appreciate
the nature of innovation, we must

understanding of time is that it
moves in a straight line. Hashem
created our world of space and time,
and since its inception, time has
been moving inexorably forward.
The line of time creates the past,
present and future. We all experience

Avraham Avinu at the Akeida, Moshe
Rabbeinu accepting the Torah, and
the Rambam writing the Mishneh
Torah. However, there is a major
problem with this theory. There is

a piyut in the Haggadah (UV chen
Va'amartem) that says that Avraham
Avinu served matzah to the three

We would like to dedicate this article I’zecher nishmas our dear respective parents and grandparents, Rav Baruch ben
Yitzchak Isaac and Rebbetzin Raizal Shoshana bas Aharon Yosef, zichronam livrachah. We hope that these divrei

Torah will be an aliyas neshamah for them.
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malachim because it was Pesach.
Rashi agreed, and writes that Lot

did the same for the malachim who
visited Sodom (Bereishis 19:3). How
can this be? The mitzvah of matzah
originates from yetzias Mitzrayim,
and this would not occur for another
few centuries.

The answer requires us to develop an
even deeper understanding of time.
Time doesn’t move in a straight line,
but rather, in circles. As the Ramchal
explains, Hashem created time to
move in thematic circles, where each
point in the year represents certain
unique spiritual energies. Rosh
Hashanah, Yom Kippur, Succos, and
all the chagim are associated with
unique spiritual themes and energies.

This understanding completely
transforms our perspective of time.
We don’t celebrate zman cheiruseinu,
the time of our freedom, because the
Jews were redeemed on the 15th of

Nisan. Rather, the Jews were redeemed

on the 15th of Nisan because it was
zman cheiruseinu. The time of freedom
is what allowed them to escape the
slavery of Mitzrayim. This is why
Avraham and Lot were eating matzah
long before the actual ge'ulah. They

were tapping into the spiritual waves of

time, not commemorating a historical
event. Time is thus a circle, not a
straight line.

However, even the circle analogy is
limiting. Time is not a recreation and
repetition of the past. We don’t want
to re-experience the past every year.
Returning to the same point on the
circle would be pointless. Instead,
every single year, when we return to
a point on the circle, our goal is to
expand upon what we created last
year. Each Rosh Hashana should be
a new Rosh Hashana; each Pesach,
anew Pesach; each Shavuos, a new
Shavuos. We must convert the
two-dimensional circle into a three-
dimensional spiral. We maintain

the circularity while allowing for
ascension.

This theme expresses itself in many
different areas of our lives. For
example, each Shavuos, we reaccept
the Torah. This is why, as the Rav
famously explained, there is a minhag
to stand during the Torah reading

— because we are trying to recreate
the experience of Matan Torah. We
are not simply trying to experience
what already occurred, however;

we are trying to take it one step
further, ascending the spiral, reliving
the experience anew, on a different
spiritual plane. Kabalat ha-Torah this
year is on a higher level of the spiral
than last year. So in a real sense, we
are receiving the Torah anew, in a new
dimension of time and spiritual energy.

Each Shavuos, we reaccept the Torah and recreate the

experience of Matan Torah. We are not simply trying to

experience what already occurred, however; we are trying

to take it one step further, ascending the spiral, reliving

the experience anew, on a different spiritual plane. Kabalat

ha-Torah this year is on a higher level of the spiral than last

year. So in a real sense, we are receiving the Torah anew, in a

new dimension of time and spiritual energy.

As we continually rise in our

spiritual world, so too do we rise

in the material world. Each year as

we read the phrase, “U-milu ha'aretz
vi-chivshuhah” (Bereishis 1:28), we
rededicate ourselves to conquering
and harnessing the powers of the
natural world for the good of man.
Each year’s “vi-chivshuhah” surpasses
that of the previous year. In the same
way, fields of science, medicine and
technology evolve with the passage of
time, building on previous discoveries.

It is perhaps no coincidence that the
very building blocks of the human
being, the DNA, are helical or spiral
in structure. Our double helix, if you
will, is the parallel ascension of Torah
and madda in tandem. Indeed, Chazal
(Zohar, Parashas Terumah) teach us
that “Kudsha Berich Hu istakel b'oraisa
u-bara alma,” Hashem used the Torah
as a blueprint for the creation of the
world, and DNA is the blueprint for
the creation of the human being.

This notion that Hashem used the
Torah to create the physical world
may hold the key to our ability to
address innovations in medicine from
a halakhic perspective.

In connection with the chag of
Shavuos, we will briefly discuss some
innovations relating to one specific
area of medical halakhah. Chazal
explain that on Shavuos, Bnei Yisrael
married Hashem; yetzias Mitzrayim
was the eirusin, and Matan Torah
was the nesuin (see the introduction
to Sefer HaMakneh). Shir Ha’Shirim
reflects this love story between Klal
Yisrael and Hashem. Pru urvu, the
mitzvah to procreate, is an essential
component of marriage. As we
metaphorically marry Hashem

on Shavuos, let us briefly explore
new challenges to the definition of
maternity in halakhah. Our objective
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is not to provide a comprehensive
halakhic analysis, but rather to raise
the issues that will require and enable
us to reapply the Torah anew.

With modern reproductive
technology it is now possible for
one woman to provide the genetic
contribution, the seed/DNA, and
another to provide the nurturing
environment required for the
growth or expression of the seed
(i.e., gestation). Which one of these
women, if either, is considered the
halakhic mother?

Moshe Rabbeinu foreshadowed this
debate in his cry to Hashem, alluding
to both conception and gestation as
being identified with maternity:

21X DX 7 DY 52 DX 0 720K7
WX 712 MKY DX XN 2 1R
nax>
Did I conceive all this people, did I bear
them, that You should say to me, “Carry
them in your bosom as a nurse carries
an infant,” to the land that You have
promised on oath to their fathers?
Bamidbar 11:12

To be sure, this debate is not new,
and surrogate motherhood has
become commonplace in the
Jewish community. However, new
innovations force us to revisit the
issue, requiring the advocates of
the two major halakhic positions to
reapply the age-old principles of the
Torah to even newer circumstances.

According to the poskim who consider
genetics to be the determinant

of halakhic maternity, behold the
following two innovations:

Mitochondrial Transfer

While most of our DNA resides
in the nucleus of the cell, a small

percentage is found in a small
structure in the fluid of the cell called
the mitochondria. The mitochondrial
DNA is transmitted exclusively
through the mother. Mutations in this
gene can cause severe and sometimes
fatal disease. It is now possible for a
woman possessing defective DNA

in her mitochondria to produce a
healthy child through the process of
mitochondrial transfer. Through this
process an egg is created with the
woman’s nuclear DNA and the healthy
mitochondrial DNA of a donor. The
composite egg is then fertilized with
the seed of the woman’s husband

to produce the child, who has three
genetic parents.

For those authorities who consider
genetics the determinant, who
would be the halakhic mother in
such a case? Is it possible to have two
genetic mothers? Would we invoke
the principle of rov (majority)? Or

is the mitochondrial DNA a davar
hama’amid, a substance of too

great significance to be nullified.
Perhaps the paradigm of bitul, or
nullification, simply has no role in the
determination of maternal status.

What if the mitochondrial donor is
not Jewish — does the child need

a conversion? Is the conversion
primary, such that if it were a female
child she would be precluded from
subsequently marrying a kohen? If
the nuclear donor is a Yisrael, but the
mitochondrial donor is a daughter of
a Kohen, would the child require a
pidyon haben?

Artificial Reproductive Seed

Another development that will
require a reevaluation of the position
that considers genetics paramount

is the creation of so-called artificial
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reproductive seed. While no child has
yet been born through this process,
scientists have demonstrated proof
of concept to be able to cultivate a
gamete (reproductive cell) from a
bone marrow stem cell. It would be
possible for both men and women to
each produce either eggs or sperm. A
man could therefore produce an egg
cell, which could then be fertilized
with natural male reproductive seed.
Who would be the halakhic mother
in this case? Neither Chazal, nor any
scientist, has ever conceived of anyone
other than a woman contributing

the egg to reproduction. Would a
man fulfill the mitzvah of pru urvu

by creating an artificial egg? If a man
were a mamzer and contributed
artificial male (or female) seed to the
production of a child, would the child
be considered a mamzer?

Neither of the two aforementioned
advances would present an issue for
the authorities who consider the
gestational carrier to be the halakhic
mother. There is, however, another
innovation that challenges this
position.

The Artificial Womb

Scientists recently successfully
gestated a goat removed from its
mother’s womb in an artificially
created womb for eight weeks. The
ultimate conceptual objective of this
research is to facilitate ectogenesis

— the gestation of a fetus completely
outside the womb from conception to
complete development. Ectogenesis
raises a plethora of halakhic issues,
including even whether the product
enjoys human status.

Assuming the humanity of the
progeny, who would be its halakhic
mother? For those who consider
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genetics the determinant of maternity,
the artificial womb bears no impact.
Those who consider the gestational

or birth mother to be the halakhic
mother, however, may need to rethink
their position. In the absence of a
woman gestating the fetus, would
maternity default to the genetic donor,
or would the fetus simply have no
halakhic mother? Inanimate objects,
such as test tubes, petri dishes and
ziplock bags (artificial wombs),

are presumably disqualified from
maternal consideration.

The approach to the artificial womb
by authorities who consider the

birth or gestational mother to be the
halakhic mother may depend on their
particular analysis.

« For those who are in doubt and
out of safek (doubt) consider
both mothers to have claim on
maternity, here there is only one
candidate. Perhaps the genetic
mother should be the sole
halakhic mother.

« For those who maintain that
the sources specifically reflect
gestation as the determinant (e.g.,
agricultural sources, Yevamot,
Midrash of Rachel and Leah),
absent a gestational (or birth)
mother, there would perhaps be
no halakhic mother.

As an additional thought experiment,
if we combine the technologies

and use artificial male and female
reproductive seed to produce a
fertilized egg, which is then placed in
an artificial womb, all positions would
be challenged! All would be forced to
apply the Torah anew.

Since these innovations could not
possibly have been anticipated by
our predecessors, it is precisely in the
fields of medicine and technology

True, the Torah may

not specifically mention
artificial wombs,
mitochondrial DNA, or
artificial seed, yet, all the
key principles are found
within it. By delving into
the Torah, and deeply
understanding Hashem’s

wisdom, we can apply it to every situation that

arises in the modern world. Hafoch ba vi-hafoch ba

d’chola ba — search in it and search in it because all

is in it (Avos 5:22).

that many wonder how legal halakhic
precedent can be found.

The solution lies in the notion of
principle-based learning. As the
Ramchal maintains, true wisdom
requires us to always seek the

key underlying and fundamental
principles and concepts. All the details
and applications stem from these key
principles. True, the Torah may not
specifically mention artificial wombs,
mitochondrial DNA, or artificial seed,
yet, all the key principles are found
within it. By delving into the Torah,
and deeply understanding Hashem’s
wisdom, we can apply it to every
situation that arises in the modern
world. Hafoch ba vi-hafoch ba d'chola
ba — search in it and search in it
because all is in it (Avos 5:22).

The question remains, however, why
is this true? Perhaps Torah principles
themselves are not sufficient to
address these new advances? The
answer lies in the ultimate source of
all wisdom. All the wisdom of science,

medicine, and technology stems from
the Torah, as the physical world itself
is an expression and emanation of the
Torah and the spiritual world. As we
mentioned above: “Kudsha Berich Hu
istakel b'oraisa u-bara alma,” Hashem
looked into the Torah, and used it

to create and form the world. When
we understand the deep principles

of Torah, we can see them expressed
within science, medicine, psychology,
mathematics, and all other forms

of madda. Since all sciences are
derivatives of the Torah, we can
surely find sources from within this
very Torah to address any attendant
halakhic issues. Therefore, the
innovation of the Torah is inextricably
linked to the innovation of science;
they are parallel spirals or helices.

We have the minhag of placing trees
and other plants in our shuls on
Shavuos. Perhaps it would be more
appropriate to place seeds. Man is
compared to the tree (ki ha'adam etz
ha-sadeh). When we view the grown
tree, we must remind ourselves of its
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ultimate origins. We must source all
expression back to its root, back to its
seed, back to the DNA. Just like we
are trained to source ourselves back to
Hashem, we must also train ourselves
to source madda back to its roots in
Torah.

This requirement to source back to the
root may be reflected in an enigmatic
Mishnah in Avos 3:7. The Mishnah
says that if a person is learning Torah,
stops upon encountering a tree,

and comments “Ma na'eh ilan zeh

— How beautiful is this tree!” he is
mischayiv bi'nafsho — liable for his
life. The commentaries struggle to
explain the egregious nature of this
seemingly innocuous act. The simple
understanding is that he wasted time
from his Torah study. But according
to R’ Shimshon Raphael Hirsch, the
deeper understanding is that he failed
to see the beauty of the physical world
as an integral expression of the Torah
and spiritual world. He stopped his
learning, and then admired nature.
The ideal is to see the beauty of the
physical as the manifestation and
emanation of the spiritual beauty, and
not as a separate and distinct idea that
requires discontinuing one’s learning.

We might suggest an alternate
interpretation. Perhaps his sin was
admiring the finished product, the
“ilan,” without acknowledging the
seed/DNA from which it came.
Failing to appreciate, acknowledge,
and source it back to its original seed
is indeed a crime for which one is
mischayev bi'nafsho.

Shavuos is also known for its
agricultural name, Chag Hakatzir. As
we harvest the fully ripened produce,
we must likewise remember that it is
ultimately sourced back to its DNA, as
we source ourselves back ultimately to
our source, Hashem and His Torah.

This is also integrally related to the
process of learning Torah. Whenever
we learn any sugya of Gemara, we
invariably begin by looking for a Torah
source. This is not just an intellectual
exercise. It is because everything and
anything we are learning or thinking
about must find its roots in the Torah,
for everything in the world stems from
that blueprint and foundation.

This could likewise be the
philosophical underpinning of the
maternity debate. Whom do we value
more? The one who provides the
seed/DNA, or the one who produces
the expression of the seed, the finished
product? If we view the completed
child without appreciating its origin
from DNA, perhaps we would be
mischayev bi'nafsho.

From one perspective, new medical
innovations simply create more

work, questions, and doubts among
halakhic Jews and rabbinic authorities.
This may be misguided. Perhaps we
can suggest a different perspective.
Instead of being a problem, every

new innovation in the modern world
gives us the opportunity for constant
innovation in Torah. It forces us to
think in new ways, so that we can
truly master the principles of Torah

in order to apply them to these new
circumstances. This is the very essence

of kabbalat ha-Torah. Not to reaccept
what we’ve already accepted, but to
take it to the next level in the spiral,
the next rung of the double helix.

As the helix of madda continues to
ascend, its complementary helix of
Torah ascends in consonance, bound
together as one. Whatever innovations
are developed in the future, we will
continually reaccept the Torah by
applying its principles to every new
circumstance.
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THE TOWER, THE ZIGGURAT, THE MOUNTAIN AND
THE RACE TO REACH THE SKY

rom time immemorial,

architects have engaged in a

“race to reach the sky.” This race
is expressed by a desire to erect the
tallest building that can possibly be
engineered to withstand the forces of
wind and the movement of the earth.
The modern skyscraper was born after
the Great Chicago Fire of 1871, which
decimated Chicago’s city center.
Connecting the East and West Coasts,
Chicago was the country’s economic
lynchpin at the time, a thoroughfare
for vast amounts of goods. There was,

therefore, plenty of financial incentive
to rebuild quickly. But land was
expensive, so maximizing density was
key. At the same time, the invention
of fireproof steel and improvements

to elevators, air conditioning and
electric lighting combined to make the
modern skyscraper a reality.

One of the first skyscrapers was
Chicago’s Home Insurance Building,
built in 1885 and stood a proud

ten stories (about 132 feet) high.
Less than a hundred years later, the
Sears Tower' in Chicago, erected in
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1973, held the record as the tallest
skyscraper in the world at 110 stories
(1,450 feet) high for a quarter of the
20th century, until it was bested by a
fast string of towers that were built in
the 1990s. The current record holder
is the Burj Khalifa in Dubai at over
160 stories (2,717 feet) high. And
now, from Kuala Lumpur to New
York to Taipei, the race is on to build
ever taller and higher.” As innovation
in architecture provides us with
unprecedented designs, what Torah
values can we apply?
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Skyscrapers and Towers

As it turns out, architects have been
racing to reach the sky for many
thousands of years. Let us turn the clock
back to Genesis 11:1-9, which tells the
story of the Dor Haflaga as it engages in
amassive building project: the erection
of the Migdal Bavel. Their intentions are
described as follows: “Hava nivneh lanu
ir wmigdal, v'rosho ba’shamayim,” come
let us build a city and a tower whose top

will reach the sky.*

We should note that this situation
parallels our 19"-century industrial
forebears. In this postdiluvian
generation, their world had recently
been destroyed. Their building project
seemed an appropriate and natural
response to the situation. In fact, it
seemed even to have fulfilled God’s
command to Noach and his sons after
they survived the Mabul: “u’pharu
v'ravu et ha'aretz” — “multiply and

fill the earth.” This command, in
turn, is of course reminiscent of
God’s original declaration of our

first mandate — “p’ru u'rvu u'milu et
ha'aretz v'chivshuha” — “be fruitful
and multiply and fill the earth and
conquer it.” The decimated city
center of turn-of-the-century Chicago

was the tabula rasa for builders,

engineers and real estate developers to
dream big. The empty world and vast
open plains of Shinar was the tabula
rasa for the Dor Haflaga. Additionally,
both generations used improved
technology to build their skyscraper
construction projects; for the Dor
Haflagah it was kiln-fired brick.®

So why does God disapprove? What,
precisely, was the sin for which He
wrecks their building plans, confuses
their language and disperses them

as punishment?” To amplify this
question, we should note that the
Dor Haflagah was distinctly united

in their actions. The text is written in
the plural and continuously describes
a communal effort. The Gemara in
Sanhedrin® and other commentaries
explain this as an intentional response
to the lack of unity or “hamas”
(interpreted as corruption, robbery
or violence), which characterized

the previous generation that was
destroyed by the Mabul. How could
human bonding be despicable

in the eyes of God? Was it not a
manifestation of social progress?

The Gemara in Sanhedrin goes on
to analyze the sin and punishment
of the tower undertaking within the
framework of three distinct groups
whose objectives differed. The first

A

group intended merely to live in a
tower as a safety measure — i.e.,
traumatized by the cataclysmic Mabul,
they meant to escape another one and
elected to live well above the reach

of the floodplain.” The second group
intended the tower as a direct assault
on God’s power, using this perch as a
setting for idol worship. And the third
group intended the tower to serve as a
fortress from which to wage war.

For each of these groups, the Gemara
assigns a distinct element of the
punishment measure for measure.
Those foolish enough to believe that
they could run from the reaches of
God are cast down and dispersed.
Those foolish enough to misuse their
tongues and words in service of false
gods are forcibly mixed up in their
language skills. And those whose
desire was for violent dominance over
other human beings, especially when
the world at this tender new beginning
begs for social unity, are punished by
being removed from the human family
— i.e., they were sentenced to become
apes and various non-human spirits."’

However, what really sets off the
commentaries as the crux of this
generation’s sin is evident in the
following statement: “v'naaseh lanu
shem,” and we will make for ourselves

Architecture is always a product of

teamwork, and as an ideal is a social
act: buildings should be for the shelter,
welfare and entertainment of people.

But it is no secret that great works of
architecture also broadcast design and

engineering prowess for its own sake
and for the sake of its designers. The
architect’s struggle between hubris and
humility as it turns out, is Biblical.
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aname.'' The entire undertaking

of erecting the Migdal Bavel goes

awry because in fact, the intention

of its builders was not for the sake of
fulfilling a heavenly command, but for
the sake of self-aggrandizement.

As an architect, I find this humorous,
predictive of what is yet to come —
or what obviously has always been
the core of the building project — a
desire for fame and glory. Architecture
is always a product of teamwork, and
as an ideal is a social act:" first and
foremost, buildings should be for the
shelter, welfare and entertainment of
people. But it is no secret that great
works of architecture also broadcast
design and engineering prowess for
its own sake and for the sake of its
designers. The architect’s struggle
between hubris and humility as it
turns out, is Biblical.

In Sefer Dvarim, when discussing the
bounty of a farmer’s crop, the Torah
anticipates outright this dangerous
human tendency to be arrogant about
our own accomplishments and to
forget our role only as God’s partner
in creation. The Torah cautions us
against the mentality of “kochi votzem
yadi asa li et ha'chayil hazeh” — “my
own might and strength has yielded
this abundance.” The elaborate laws
and seemingly drastic measure

of shmittah compels the greatest
believers into a cessation from
productivity. This, the Torah tells us,
is the healthiest course of action for

a person who perceives himself as a
servant of God — not his coequal
who can outsmart Him as the Dor
Haflagah attempted.

While the Torah text is silent on the
fate of the tower structure itself, the
Gemara in Sanhedrin paints a vivid
picture of its end: The top tier where
the flood-fearing set took shelter was

burned." The lower half where the
warriors set up their fortress sunk into
the ground; and the middle tier which
hosted the idol worshippers remained
standing for all to behold as a mere
shadow of its original grandeur.

We are left with a truncated tower
that is a remnant of an aborted plan
of arrogant and foolhardy men. The
message of this morality tale is clear:
No, you cannot reach God nor could
you have ever done so. Indeed, the
entire tone of the episode is rather
satirical.” One textual manifestation
of sarcasm is that when God emerges
to see the tower, the verse reads:
“Va'yered Hashem lirot et ha'ir v'et
ha’'migdal] God comes down to see the
city and the tower.'® Note that even
before it is destroyed into its one-third
reality as the Gemara leaves it, God
must descend to see it — so puny must
it have stood to begin with!

Towers and Tents

The Migdal Bavel saga comes at a
particularly important juncture in
Jewish history, when, as midrashic
sources inform us, Avraham Avinu
was alive. As Avraham passed by
their construction site, the Dor
Haflagah tried to recruit him to
participate in their building project.
He chastised them by saying: “you
chose to substitute a tower made of
bricks instead of Hashem who is the
real tower.”"” But the people only
mocked him in response.'® These
sources elucidate what the sin of this
generation actually was: they already
knew of Avraham’s monotheistic
teaching, but rebelled against it via the
tower. Other midrashim identify this
tower as the brainchild of Nimrod,
Avraham and monotheism’s arch
enemy. The Netziv even states that
the fire referred to in the text as their
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means of burning bricks was the very
fire that Nimrod thrust Avraham
into.?

But perhaps this turns out to be the
very reason why the Torah chooses to
include this rather odd and tangential
episode describing the Migdal Bavel
at all. It formulates the background
for the exceptional story of the Jews,
whose singular identity is about to

be born under the aegis of Avraham,
who, alone among his peers, paved
the path for proper Jewish worship as
monotheistic.’ It launches our unique
history: there will be no geographic
center or physical monuments that
establish our nascent nation. We will
neither dig deep nor build high like
other nations do, but instead our
story will begin — and continue for
hundreds of years to come — as a
journey of self-discovery, spreading
God’s light before we reach our
promised land and can build anything
physically imposing and permanent.”!

If a mighty tower that reaches the sky
is the architectural symbol of Nimrod,
then a lowly tent that can be easily
erected and dismantled for the sake of
this journey is the symbol of Avraham
in these times, and of the wandering
Jews in times to come.** The Gemara,
leaving the Migdal Bavel in ruins while
Judaism is alive and well, emphatically
communicates this idea: God rejects
massive building projects — be they
towers, temples or fortresses — as
expressions of nationhood. Great
monuments do not beget great
nations.”

Ziggurats and Mountains

Architectural history has more to
teach us about the Migdal Bavel.
Some historians identify it as a
possible description of the famous
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Ziggurat of Marduk.** A ziggurat

is a stepped pyramid form that
gradually rises in height. If, in fact,
they are one and the same, it should
be noted that this “tower” was only
300 feet high. Nevertheless, for the
ancient world this was an imposing
structure that loomed large physically
and embedded itself in the psyche

of all who beheld it. According

to architectural history, ziggurat
pyramids were erected as places

of worship, designed to echo the
shapes of mountains that merged the
landscape and the sky. In this way,
men could ascend to the heavens via a
man-made structure.”

If the Migdal Bavel is indeed a man-
made mountain, then it stands in
stark contrast to the mountain that
represents Judaism at this time of year.
On Shavuot we celebrate the giving
of the Torah on Har Sinai. But as we
well know, not only is the text silent
on its precise location, but the most
famous midrash regarding it states
outright that Har Sinai was neither the
tallest nor the mightiest mountain, but
was instead the most modest.?® The
deempbhasis of the mountain prevents
our coming to worship it instead of
remembering what occurred there.

Just as the Jewish nation is born
homeless and wandering without
physical manifestations as symbols of
our nationhood, we will not use Har
Sinai as a signifier of our dominion
either. It will not function as our
Everest or Kilimanjaro or Mont
Blanc. It will live on in our collective
memory only as the site that launched
our unique service of God. Har Sinai
will remain only a metaphor for
Judaism — we value not physical
might and greatness, but modesty,
holiness and service.

Conclusion

The message of the Migdal Bavel saga
is that humankind may have been
commanded to rule the earth and may
have been endowed by God with the
gift of ingenuity — engineering and
building some of the most dazzling
expressions of human progress
throughout every generation in world
history — but only as expressions

of the divine. Our mandate is not to
create godless structures by which

we can “make for ourselves a name.”
Our mandate is to build only those
structures that will serve the greater
good as manifestations of our roles as
servants of God. In this way, we can
truly reach the sky.
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FACEBOOK, CAMBRIDGE ANALYTICA AND THE
RIGHT TO PRIVACY: A HALACHIC OVERVIEW

he recent Facebook data consumers in particular have a great inappropriate, it is worth exploring

scandal, which broke this deal of personal information online the specific halachic prohibitions

past March when several which they do not wish to be made involved. Which halachic prohibitions
news outlets reported on Facebook’s  public, and the illicit sharing of forbid a person from relaying private
alleged sharing personal data of its that information against their will information about his fellow to
users with Cambridge Analytica, a is, understandably, a great cause of somebody else? Must one assume that
British political consulting firm, sent concern. all personal information is private?

shockwaves throughout the world,
serving as an alarming reminder of
just how easily accessible our online
personal information is. Social media

If the subject never specified his
desire to have the information kept
confidential, may it be disseminated?

While we all instinctively find
the unauthorized disclosure of
private information distasteful and

This article is an adaptation of the first chapter of this author’s book Headlines, volume 2 (OU Press, 2017). In that
chapter, there is an additional section relating to uncovering one’s private information without sharing it.
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Harei Hu B’Bal Ye’amer

The Gemara in Maseches Yoma (4b)
explicitly establishes that one may

not share a conversation he had with
somebody without that person’s
consent. In the Gemara’s words, harei
hu b’bal ye'amer — the contents of
the conversation may not be shared
until permission is granted. The
Gemara infers this concept from the
fact that God related His commands
to Moshe leimor — to then be told to
Benei Yisrael. God expressly instructed
Moshe to relay His commands to
Benei Yisrael because otherwise, he
would have to keep this information
to himself. This demonstrates that
when somebody is told something

by his fellow, he may not pass it on to
others without that person’s expressed
permission.'

The Chafetz Chayim (Hilchos Lashon
Ha'ra 2:13; Be'er Mayim Chayim, 27)
notes that as this law is inferred from
Moshe’s prophecies, it must apply
even when the disclosed information
will not cause any harm to the
individual. After all, God cannot

be “harmed” in any way, and yet, it
would have been forbidden for Moshe
to relay the information told him

to by God if God had not explicitly
authorized him to do so. Necessarily,
then, the law of harei hu b’bal yeamer
applies to everything told to a person,
even if sharing it would not cause any
harm to the speaker.

The question arises as to the
relationship between this prohibition
and the more famous prohibition

of lashon ha’ra. The Rambam, in
Hilchos Dei'os (7:5), defines lashon
ha'a as spreading information about
somebody which could cause him
harm or distress:

DN WK 1YNWI OX DMAW 02T 120NN
17DX1 1MNNI X 1D 17N PIAD WK
D0 WS 1 0 nnnd IR 1D avnd
One who tells matters that, if they are
heard one person from another, cause
physical or monetary damage to his
fellow, or even cause him distress or to be
frightened, this constitutes lashon ha'ra.

The Chafetz Chayim asked, why

did the Torah introduce a separate
prohibition of lashon ha'ra, if sharing
private information of any kind is
already forbidden by force of the

law of harei hu b’bal ye'amer? Once
telling any personal information
about somebody is forbidden,

then what is added by the special
prohibition against spreading negative
information?

The Chafetz Chayim suggests that
the rule of harei hu b’bal yeamer was
not stated as an outright prohibition,
but rather as a guideline of etiquette
and propriety (middah tova balma).
The Torah prohibition of lashon ha'ra
applies only to information that could
cause a person harm or distress, but
basic courtesy dictates that even
other personal information should
not be shared. The Chafetz Chayim
observes that the Rambam makes no
mention of harei hu b’bal yeamer in his
code of law; likely because he did not
regard this rule as a bona fide halachic
prohibition.

The Chafetz Chayim also advances
a second approach, proposing that
even if the law of harei hu b’bal yeamer
constitutes an outright halachic
prohibition, it perhaps applies only
when the information was shared
in private, indicating the speaker’s
desire for confidentiality. God
conveyed His laws to Moshe inside
the Mishkan, and ensured that His
voice would not be heard outside.?
Under such circumstances, when a
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person made a point of speaking to
his fellow in private, expressing his
desire for secrecy, then his fellow
may not share the information with
others, even if the information
would not pose any risk of harm or
distress. The prohibition of lashon
ha'ra, by contrast, applies even when
the information was not conveyed
secretly, and forbids sharing it if it
would cause the speaker any sort of
damage or angst.

It thus emerges that sharing the
content of personal correspondence
may be halachically forbidden if there
is reason to assume that the individual
wants the content to remain private,
and it might be deemed inappropriate
(albeit not halachically forbidden)
even if there is no reason to make such
an assumption.

Lo Selech Rachil B’ Amecha

Revealing private information may
also likely fall under the halachic
prohibition of Lo selech rachil bamecha
(“You shall not go about gossiping
among your people” — Vayikra 19:16),
which the Semag (lo salaseh 9) defines
as revealing information spoken to a
person in private. It stands to reason
that according to the Semag, this
would apply not only to information
which was told by somebody, but also
to information which one discovered
through other means, such as by
searching through his computer or
overhearing his private conversations.

This also appears to be the view of
the Rambam, in Hilchos Dei'os (7:2),
where he defines the term rachil to
mean:
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Why do we eat Dairy on Shavuot?
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The angels requested to receive the Torah ... and
Moshe Rabbeinu defeated them (ie. their claims),
and his defeat was based on the fact that angels
cannot fulfill commandments that require physical
activity. For this reason, on Shavuot, the emphasis
is on the physical, the aspects of Judaism that the
angels cannot fulfill ... This is the idea behind
eating dairy products on Shavuot. On the holidays,
there is a mitzvah to eat meat ... but on Shavuot,
we eat dairy products beforehand in order to fulfill
the requirements between eating dairy and meat
— wiping one’s hands and rinsing one’s mouth.
The midrash states, regarding the dispute between
the angels and God about God giving the Torah to
humans, that God said to them: “When you went
down to visit Avraham, you ate meat and milk ...
but even a young child of theirs knows that when
he comes home from school and his mother gives
him meat and milk, that he won'’t eatit.” ... From
here developed the practice to eat dairy to show the
care and caution between eating milk and meat,
not like the angels who ate one right after the other.
Beit Halevi, Parshat Yitro

One who carries information and goes for one person to another
saying, “So-and-so said such-and-such”; “I heard such-and-such
about so-and-so” - even though it is true.

According to the Rambam, spreading private information
about people transgresses the Torah prohibition of Lo selech
rachil bamecha.*

Similarly, the Meiri (Sanhedrin 31a) writes:
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Also in every matter from one person to his fellow, a person is
obligated not to reveal it and not to bring information from one
person to another. Regarding all of these it is said, Lo selech rachil
bamecha.

Rashi likewise seems to adopt this understanding of the
prohibition of Lo selech rachil bamecha. Commenting on the
term lishna t'lisai with which the Gemara in Maseches Arachin
(15b) refers to gossip, Rashi writes:
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The tongue of the gossiper, who is the third party, coming in
between a person and his fellow to reveal his secrets to him.

The term rachil, according to Rashi, refers to a person who
reveals other people’s secrets, and thus revealing private
information would, seemingly, violate the prohibition of Lo
selech rachil bamecha.

A different conclusion, however, appears to emerge from
Rashi’s Torah commentary (Vayikra 19:16), where he
interprets rachil as referring to:
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Those who go to their friends” homes to check what negative
information they see or hear which they can tell in the marketplace.

Here, Rashi appears to limit rechilus to negative personal
information, such that disclosing personal information which
is not unflattering would not fall under the prohibition of Lo
selech rachil bamecha.

In any event, according to the aforementioned Rishonim,
disclosing a person’s private information would violate the
Torah prohibition of Lo selech rachil bamecha. Support for this
view may; at first glance, be drawn from the Mishna’s ruling

in Maseches Sanhedrin (29a) that after a Beis Din issues its
decision, a judge should not publicize the fact that he felt the
defendant was innocent while the majority determined he was
guilty. Although this announcement does not entail negative
information about his colleagues, a judge should not publicize
this fact, as his colleagues likely prefer keeping their decisions

32

Rabbi Isaac Elchanan Theological Seminary ¢ The Benjamin and Rose Berger CJF Torah To-Go Series ¢ Shavuot 5778



private. The Gemara (31a) cites as

the source of this prohibition the
verse Lo selech rachil bamecha, clearly
indicating that this verse forbids
disclosing other people’s personal
information which they prefer keeping
secret.’

We may, however, refute this proof,
and distinguish between the case

of a judge revealing his colleagues’
decisions and other cases of rechilus.
Publicizing a judge’s opinion could
evoke the ire of the defendant or
losing party, thereby potentially
endangering the judge. Hence, the
application of Lo selech rachil bamecha
in such a case does not necessarily
dictate that it applies to information
which poses no harm to the
individual. Second, the Rambam, in
his commentary to the Mishna (there
in Sanhedrin), explains this halacha as
intended to ensure that people look
upon judges fondly and admiringly.
As such, no conclusions can be
reached on the basis of this halacha
with respect to general situations of
disclosure of private information.

Regardless, at least according to
several Rishonim, one who discloses
somebody’s personal information
which he presumably wishes to

be kept private transgresses the
Torah prohibition of Lo selech rachil
bamecha.®

Revealing Secrets as an
Ethical Breach

Beyond the strict halachic
prohibitions entailed, numerous
sources indicate that disclosing private
information constitutes a severe
breach of Torah ethics.

Rabbenu Yona writes in Shaarei
Teshuva (3:228):
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A person is obligated to conceal a
secret revealed to him by his fellow in
a secretive manner, even if revealing
it would not involve rechilus, because
revealing the secret causes damage to
the owner and results in the foiling of his
plan... and, secondly, one who reveals a
secret deviates from the path of modesty
and violates the wish of the secret’s
owner.

Rabbenu Yona writes explicitly
that irrespective of any practical
harm caused by disclosing private
information, it constitutes a breach
of trust and violates appropriate
standards of tz'nius (“modesty,” or
discretion).

Another relevant source is a
responsum of Mahari Weil” addressing
the case of a person who revealed

to a number of people disparaging
information about his wife, and then
strictly ordered them not to disclose
the information. Mahari Weil ruled
that those who heard the report
were required to come testify before
Beis Din, because divrei harav divrei
hatalmid divrei mi shom'in? — their
obligations to the Almighty supersede
their pledge to the husband. The
underlying assumption, of course,

is that their pledge of secrecy was
binding, albeit it was overridden

by the halachic requirement to give
testimony. Clearly, then, disclosing
information about a person which he
wants kept secret is forbidden, either
as a strict halachic prohibition or on
the level of general ethical conduct.

Perhaps the most striking expression
of Chazal’s condemnation of
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spreading private information appears
in a Midrashic passage (Bamidbar
Rabba, Masei 23) discussing the
disturbing story of King David and
Uriya, a solider in his army. As we
read in Sefer Shemuel I1 (11), King
David ordered his general, Yoav, to
assign Uriya to the front lines during
a fierce war against Amon, in order
that Uriya would be killed. After
Uriya’s death, the Midrash relates,

the military officers were incensed

at Yoav for causing Uriya’s death,

and threatened to kill him. Yoav
defended himself by showing them
the note he had received from David,
ordering him to place Uriya in the
front lines. The Midrash comments
that Yoav deserved to be punished

for publicizing a personal letter from
the king. Although this was done in
self-defense, the Midrash nevertheless
censures Yoav for disclosing personal
information. This underscores the
severity with which Chazal viewed
violating one’s fellow’s trust by sharing
personal information with others.®

Violating Privacy for Public
Safety

We should note that numerous
sources state explicitly that revealing
somebody’s secrets is allowed to
protect other people. Commenting on
the sixth of the Ten Commandments
— Lo tirtzach (Shemos 20:12) — Ibn
Ezra writes that the Torah prohibition
against murder applies even to certain
forms of indirect murder, including
withholding secret information which
is needed to save lives:
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Or, if a secret was revealed to you and
you can save someone from death by
revealing it to him — if you do not reveal
it, you are like a murderer.
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Additionally, several commentators®
note that the Torah (Vayikra 19:16)
juxtaposes the prohibition against
gossip (Lo selech rachil bamecha) with
that of Lo saamod al dam rei'echa —
sitting idly while one’s fellow faces
danger — to teach that the former is
suspended for the sake of the latter. If
a person has confidential information
that could save a life, he is required to
divulge it.

Accordingly, Rav Moshe Sternbuch
(Teshuvos Ve’hanhagos, 1:869)

ruled that if a doctor determined

that his patient is physically unfit

to drive — such as in the case of an
ophthalmologist who diagnoses his
patient with a visual impairment that
compromises his ability to drive safely
— he can and must inform the relevant
government authorities. Although
medical information is confidential,
the doctor must break his trust of
confidentiality for the sake of public
safety. Rav Ovadia Yosef (Yechaveh
Da‘as, 4:60) issued a similar ruling
concerning a patient with epilepsy.

If the doctor determines that this
condition makes it unsafe for the
patient to drive, he must notify the
authorities.

Another fascinating — albeit tragic

— modern-day application of this
ruling is the controversy that arose in
the wake of the devastating shooting
attack at the Inland Regional Center
in San Bernardino, California in
December, 201S. The perpetrators
— Syed Farook and Tashfeen Malik

— were found and killed by police

in a shootout that same day, and

two months later, on February

9 the FBI announced that it had
recovered Syed’s iPhone, but was
unable to unlock the device in order

to find clues of the shooter’s possible
accomplices and other important
contacts. This information, the FBI
claimed, was vital to the Bureau’s
ongoing investigation into the
terrorists’ motives and modes of
operation. The FBI asked that Apple
disable the phone’s security system
to enable them to access Mr. Farook’s
information, but the company
refused, arguing that it needed to
strictly uphold its commitments

not to compromise its customers’
security. The FBI then appealed to a
tederal judge, and a court order was
issued ordering Apple to comply
with the FBI's demands by February
26™. The brieflegal battle came to an
anticlimactic end on March 28", when
the Department of Justice announced
that it succeeded in unlocking the
device.

It stands to reason that given the
international threat of Islamic
terrorism, and the vital importance of
intelligence information in identifying
and capturing potential attackers

and their accomplices, accessing the
information on a terrorist’s device
would certainly appear to fall under
the category of public safety, which,
as noted, overrides the prohibition
against invading privacy.

Endnotes

1 There is some discussion among the
Acharonim as to whether this inference is
made from the oft-repeated Biblical verse,
AR5 nwn 5X 11131, oy, as indicated by the
version found in common editions of the
Talmud, from the opening verse of Sefer
Vayikra: 2mx5 7pm Snxn nwn 5x 1 am.

2 Indeed, the Meiri, who generally adheres
to the Rambam’s rulings, writes explicitly
in his commentary to Maseches Yoma that
this rule was intended as a guideline for
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refined conduct, and not as an actual halachic
prohibition.

3 Rashi, Vayikra 1:1.

4 Surprisingly, the Chafetz Chayim (Hilchos
Lashon Ha'ra 1:1, Be'er Mayim Chayim

4) understands the Rambam as referring
specifically to somebody who tells people
what others have said about them, as opposed
to general personal information. This does
not, however, appear to be the implication of
the Rambam’s remarks.

S The Mishna and Gemara also cite a second
source for this prohibition, namely, the verse
in Mishlei (11:13), holech rachil megaleh sod
(“One who goes around gossiping reveals
secrets”). The citation of two Scriptural
sources challenges us to identify the precise
relationship between them. One possibility
emerges from the Vilna Gaon’s interpretation
of holech rachil megaleh sod in his commentary
to Mishlei: nabn o171 mx Tnn 5mb7 195, wnn
i — “One who reveals secrets resembles
one who goes around gossiping, and their
iniquity is equal.” This might mean that the
verse in Mishlei introduces a new prohibition
against disclosing private information, which
is likened in severity to the prohibition of
rechilus. Accordingly, we might explain that
the Gemara cites both verses because the
actual prohibition which one violates is
holech rachil megaleh sod, but it is considered
as grievous an infraction as a violation of Lo
selech rachil bamecha.

6 The Midrash Gadol U’gedula (published

by Aharon Jelinek, vol. 3, p. 126) likewise
comments, “Concealing a secret is great,

for whoever reveals his fellow’s secret is
considered as though he shed blood, as it says,
Lo selech rachil bamecha.

7 Nimmukei Rav Menachem MiRizburk, Dinei
Boshes.

8 Moshav Zekeinim, Or Ha'chayim, Netziv
(Ha'amek Davar), and others.
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Originally published by the Jewish Link
of New Jersey March 21, 2018. Reprinted
with permission.

here have been and will

be many words used to

describe Rav Ozer Glickman,
2”1, since his sudden passing early
this week. Scholar, rabbi, father,
teacher, husband, investment
banker, wordsmith, grandfather, risk
management expert, composer, linguist,
trader, conversationalist, sports fan,
philosopher, ethicist, chazzan, wit,
lecturer, moral guide, Renaissance man;
all of these descriptions are accurate.

However, when I struggle to find the
appropriate word—in my shocked,
stunned, dumbfounded state—the term
that comes to mind most persistently is
“friend.” Reb Ozer was, first and last, a

friend.

Yes, in the most basic sense, he was a
friend to many—people from all walks
of life immediately connected with

him and were befriended by him. To

me personally, he was an associate, a
confidant, a colleague, a resource, a
dear, cherished, treasured friend for
decades. Generationally, he was a bridge
between me and my father, 2”1, and
considered his relationship with both of
us to be one seamless connection.

Just a few hours before he was tragically
taken from us, he attended a rabbeim
meeting at Yeshiva University, and in
seven minutes of conversation before it

Rabbi Daniel Z. Feldman
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MOURNING THE LOSS OF A FRIEND:
RABBI OZER GLICKMAN, Z"L

started, we probably covered as many
topics of mutual interest. As a sad irony,
these included his optimistic attitude
about his health, and our plans to travel
together to an upcoming simcha.

However, calling him a “friend” here
means more than that—he was not only
a friend to specific individuals, but he
was a friend in his essence.

A friend, a chaver, perceives the value
of being connected to others, of seeking
out goodness in people and joining with
them in amity. For Reb Ozer, among
many, many other involvements, that
instinct brought him ultimately to
Yeshiva University, where many of his
talents found expression in a number
of departments. He delighted in being

a friend, a colleague, to the Yeshiva
faculty. The fact that he was counted
among the Roshei Yeshiva, a group that
included so many Torah scholars he
deeply admired, was a great joy to him.

Of course, he was unique within that
group. His distinctive background and
profile could have set him apart and
made him an outsider. In actuality, it did
the opposite: it enabled him to serve as
an ambassador, articulating the views he
shared with his colleagues in contexts
that others could not access. He eagerly
embraced this role, spoke of it often,
and was extremely effective in it.

He was greatly honored by his
friendship with rabbinic leaders such
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as Rav Hershel Schachter, whom

he admired for his learning and his
character, and would frequently refer
to lessons he derived from those
attributes. The recognition was mutual;
over the years I directly heard from
Rav Schachter and from his family of
their appreciation of and recourse to
his interpersonal abilities and their
applications.

Of course, being who he was, his
distinguished associations extended to
realms outside the Torah world as well.
He counted among his acquaintances
figures such as the behavioral
economists Richard Thaler and Daniel
Kahneman. Readers of the works of
statistician/scholar Nassim Nicholas
Taleb can find quotations from “my
friend Anthony Glickman, a rabbi and
Talmudic scholar-turned option trader,
then turned-again rabbi and Talmudic
scholar (so far).“ (Antifragile, p. 184).

He was also a “friend” in the sense of
“classmate.” His life was one continuous
educational experience, his world one
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giant classroom and Beis Midrash.
He moved from one intellectual
accomplishment to another, both in
Torah and in secular realms.

He adored teaching, but did so with
the mindset of a supportive peer
rather than an instructor. The mishnah
(Avot 1:10) warns that one should
“hate the rabbanut” Commentaries
explain that surprising phrase to mean
that one should love rabbinic service,
but hate the “rabbanut” over people
that sometimes accompanies it. That
describes Reb Ozer’s attitude; he
would be instructive, inspirational, and
pastoral, but eschew any authoritative
position or demeanor.

Reb Ozer was a friend in that he truly
wanted the best for those around him.
To come into his orbit, whether casually
or formally, briefly or over many years,
was to have him proactively absorb your
needs and aspirations. Registering in

his class meant you acquired not only

a professor, but an advocate, career
counselor, agent, and personal advisor.

Speaking personally, in the past few
months alone I received so many
communications from him seeking to
assist me in various ways, things that I
never asked him for but I recognized
as greatly beneficial. This past Shavuot,
he volunteered to give a drasha at my
shul, knowing that would be valuable
to me, despite the fact that it was at
least a 45 minute walk to and from his
house. He did this as a favor, without
any compensation. As a genuine friend,
he shared of himself with no sense of
competition.

As I prepared to leave for his funeral, a
student I was with lamented that he had
never met him. “That’s a shame,” I said.
“You would have liked each other.”
realized, of course, that I could have said
that to anyone.

Reb Ozer was a friend in the sense that he
was always aware that he was a member of
society. He was passionate and fearlessly

outspoken about the responsibilities that
came with such membership.

He tirelessly spoke up on behalf

of honesty, integrity, and Kiddush
Hashem. He hated injustice, and among
other involvements provided vital
service to ORA, the Organization for
the Resolution of Agunot. He would
travel great distances and endure insults
and personal attacks to do what he
could to relieve the suffering of those
involved. (“They call me when they
need someone who speaks Yiddish,” he
would say with a smile).

The last Shabbat of Reb Ozer’s life
was Parshat Vayikra. Chazal (Vayikra
Rabbah 1:15), commenting on the
beginning of the parsha, express an
appreciation of Moshe Rabbeinu for
not being a “Talmid chacham without
de’ah,” which is a apparently a terrible
thing to be.

The commentaries struggle with the
meaning of the word de’ah. In context,
it seems to refer to derech eretz, to
manners and to civil refinement. Civil
discourse was in fact a passion of Reb
Ozer; he never gave up believing in the
possibility of nuance and respect even
within intense disagreement. To be a
gentleman was as important as being a
scholar.

Some understand de’ah to be a sense
of gratitude. Reb Ozer was constantly
expressing his appreciation for the
many blessings he recognized his

life to include. First and foremost
were his beloved wife, children, and
grandchildren, and all of his family, his
most cherished assets. He was vocally
grateful for all the opportunities he
had, primarily to live a life of learning,
teaching, compassion, and service to

God and humanity.

Some interpret de’ah to mean the
willingness and motivation to share
their learning with others. By this
definition too, Reb Ozer was the
consummate “talmid chacham sheyesh
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bo de'ah”; he was constantly finding
new venues and arenas to share his
learning and to inspire. And how fitting
it is that this great “friend”, with no lack
of formal teaching positions, should
become the outstanding educational
and moral voice of social media? In this
often contentious setting, he boldly but
carefully elevated the environment with
his thoughtful participation.

Reb Ozer was a friend, a vital member
of our communal “chaburah.” The
Talmud (Shabbat 105b) warns that
when one of the chaburah dies, all the
members of the chaburah should worry.
The sudden and shocking nature of Reb
Ozer’s passing certainly justifies a literal
application of that statement.

But it seems in this context a homiletic
interpretation is fitting too. When this
singular member of the chaburah is
taken from us, we all must worry: who
could replace him? Who could do what
he did? How sorely are we lacking, are
we deficient, without him.

At Reb Ozer’s funeral, there was
mournful reference to the fact that he
did not have time in his life to write.
This is true but not completely; at the
time of his passing, he was involved

in several literary endeavors. Perhaps
others will be able to bring some of his
writings to the public. And of course,
his social media postings have been
recognized as the gems they are and will
continue to inspire and edify as they are
preserved and shared.

But the fact is he was writing his entire
life, if not on paper. He wrote for
himself a fascinating and magnificent
internal odyssey. And he wrote for
others as well, and more so: the many
multitudes from all walks of life who
are more educated, more inspired, more
enlightened, more morally aware, more
self-confident, more comforted, more
prepared to achieve their potential

in the eyes of society and the eyes of
G-d—all because they had the good

fortune to count him as a friend.
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series. Additionally, he is the Director of Get Proceedings for the Beth Din of Florida.

CONTEMPORARY BUSINESS ETHICS: A SHAVUOS
NIGHT STUDY GUIDE

On the 3 of lyyar (April 18™), students at Yeshiva University gathered for a memorial service to honor the memory of our dear
rosh yeshiva, Rabbi Ozer Glickman. Rabbi Glickman distinguished himself as a member of two worlds: He was both a talmid
chacham par excellence and a leader in the financial industry. His classes in business ethics were a bridge between those two
worlds. As part of the memorial service, students spent a half-hour studying cases in business ethics using the study guide below
(the third case was not included and was written for this publication). These cases highlight our ability to apply the Torah’s values
to the most contemporary of situations. The guide was designed for study with a chavrusa (study partner) or in a group setting.

Case Study #1: The New York City Taxi Commission vs. Uber

New York defeats taxi owners, lenders in lawsuit over rules, Uber (Reuters, March 30,2017)

A federal judge on Thursday dismissed a lawsuit by taxi owners and lenders accusing New York City and its Taxi and
Limousine Commission of jeopardizing their survival by imposing burdensome regulations and letting the Uber ride-sharing
service take passengers away. U.S. District Judge Alison Nathan in Manhattan said credit unions, medallion owners and trade
groups failed to show they were denied due process or equal protection by having to obey rules on fares, who they can pick up,
vehicle equipment, and access for disabled people that Uber drivers need not follow. While the city’s ground transportation
industry “may well, as plaintiffs allege, be rapidly evolving,” the differences in how yellow cabs and ride-sharing services serve
passengers, including whether rides are hailed on the street or by smartphone, “easily justify” such distinctions, Nathan wrote.
The growth of services such as Uber and Lyft in New York has caused the value of a medallion, essentially the right to operate a
yellow cab, to fall by more than half from its $1.3 million peak in 2014, according to recent sale listings.

Background: Owners of NYC taxi medallions invested a lot of money for the rights to pick up customers off the
street. Without a medallion, the only other legal means of having a paid ride service is to order it in advance. Before
Uber and other similar services, this meant that the only way to get a cab on demand was to hail a yellow taxi with

a medallion. When someone purchased a medallion, it was a purchase of certain exclusivity rights that other ride
services do not have. With the advent of Uber and other services, a customer can essentially “hail” an Uber through a
smartphone and be in the car seconds later.

Discussion Starter: From a Jewish law perspective, who has a stronger claim, the medallion owners or Uber?
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Rav Huna said: There was a certain

resident of an alleyway who set up a

mill in the alleyway and earned his

living grinding grain for people. And

subsequently another resident of the

alleyway came and set up a mill next to

37

his. The halakha is that the first one may
prevent him from doing so if he wishes,
as he can say to him: You are disrupting
my livelihood by taking my customers
..The Gemara answers: This entire
matter is a dispute between tanna’im, as
it is taught in a baraita: The residents of
an alleyway can compel one another to
agree not to allow among them in that
alleyway a tailot, a tanner, a teacher of
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children, nor any type of craftsman. They
can bar outside craftsmen from plying
their trade in that alleyway. But one
cannot compel his neighbot, i.e., one who
already lives in the alleyway, to refrain
from practicing a particular occupation
there. Rabban Shimon ben Gamliel says:
One can even compel his neighbor not

to conduct such work in the alleyway.
Rav Huna, son of Rav Yehoshua, says:

It is obvious to me that a resident of one
town can prevent a resident of another
town from establishing a similar business
in the locale of the first individual. But

if he pays the tax of that first town, he
cannot prevent him from doing business
there, as he too is considered a resident
of the town. The resident of an alleyway
cannot prevent a resident of his alleyway
from practicing a particular trade there,
in accordance with the opinion of the
Rabbis in the baraita, and contrary

to the opinion of Rabban Shimon ben
Gamliel. With these conclusions in mind,
Rav Huna, son of Rav Yehoshua, raises
a dilemma: With regard to a resident of
one alleyway protesting about a resident
of another alleyway conducting business
there, what is the halakha? No answer
was found, and the Gemara states that
the dilemma shall stand unresolved.

Bava Kama 116a
(Translation: The William Davidson digital
edition of the Koren Noé Talmud)

Discussion Questions:

1. What do you think is the point
of contention between those who
restrict outsiders from setting up
shop in town and those who permit
them to do so?

2. Uber’s drivers are local, but

the company itself is not based in
NYC. Does that make Uber alocal
company or an outsider? Why?
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R. Yosef ibn Migash explained that
the ability for local sellers to prevent
outside competition only applies when
the outsiders won't cause the price to
be lowered. In that case, the locals can
prevent outside competition. However,
if they lower the price more, then it is
beneficial for the local (Jewish) customers
and one cannot prevent outsiders. It seems
that the opinion of our teacher is to accept
this qualification [of R. Yosef ibn Migash]
only if there is a major discount of prices.

However, if they are only selling at a

slightly lower price, the locals can prevent

the outsiders because when there are extra
competitors there is a guarantee that the
price will decrease slightly (and as such,
the case where outsiders may not compete
must be one where there is a minimal
price decrease). For a small amount, it is
not worthwhile to allow the outsiders to
cause a loss to the locals in order to benefit
the local customers because if the locals
want the discounted prices, they can set up
more local competitors. This seems to be
the opinion of Ramban.

Nimmukei Yosef, Bava Basra 11a

Discussion Questions:

1. How does Nimmukei Yosef
balance the rights of the local
buyers with the rights of the local
sellers?

2. How do you think this discussion
applies to Uber?
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... Regarding a store owner who has
a license to sell and pays taxes for that
license, and if someone opens a store
without a license, the government
closes the store. Is it permissible for the
store owner with the license to report
the competitor without a license to the
government? Similarly, if one purchased
a liquor license which permits one to mix
drinks and the competitor does not, and
mixes drinks in a clandestine manner,
is it permissible to force the competitor
through a din Torah to stop mixing or to
report the individual? ...
It seems to me that if there are a limited
number of licenses for store owners or
pubs and nobody else can enter the market
even if he is willing to pay, then the license
owners can claim “you are disrupting
my livelihood” similar to the outsiders of
a town or of an alleyway, as there are a
limited number of potential competitors in
a town or in an alleyway. However, if the
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government sells unlimited licenses, then
the seller who does not have a license is not
disrupting the livelihood of the one who
does ... Nevertheless (even when there are
unlimited licenses), if the cost of the license
forces the seller to sell at a higher price and
the one without the license is able to sell at
a lower price because he doesn’t pay the
license, then this is certainly not proper.

R. Yosef Shaul Nathanson, Shoel
UMeishiv Vol.11:20

Discussion Questions:

1. Given that there are a limited
number of taxi medallions, how
do you think R. Nathanson would
deal with the dispute between the
medallion owners and Uber?

2.If Uber can undercut NYC taxi
drivers because they don’t have to
pay for medallions, does that play a
role?

Case Study #2: The Printer Warranty

Concluding Questions:

1. Uber can provide a much cheaper
rate for its customers but it does so by
circumventing the fees that medallion
taxis pay. How do the sources above
deal with this conflict?

2. The federal judge ruled in Uber’s
favor because Uber’s service is
fundamentally different. Instead of
hailing a cab, you order one on your
smartphone. How would you apply
the sources above to this argument?

Discussion Starter: Reuven and Shimon share the costs of renting an office space. To save on costs, they share
certain equipment including a high-speed printer. When the printer was purchased for $1,000, Reuven wrote a check
to Shimon for $500 and Shimon went to the store to pick it up. At checkout, the cashier asked Shimon if he wanted

to purchase a five-year extended warranty for $50 that would cover 80% of the replacement cost if the machine

ever broke. He purchased the warranty and put the paperwork in a drawer, forgetting about it. A few years later, the
machine broke and they agreed to buy the same printer which was still selling for $1,000. Shimon then remembered
about the warranty. He was given a new printer, and with 80% of the cost covered by the warranty, he paid only $200.
Upon returning to the office, he told Reuven what had happened. Reuven said, “I guess I owe you $25 for the original
warranty cost and $100 for the replacement printer.” Shimon said, “Actually, you owe me $500. If you would have paid
for your half of the warranty, then we would have split the cost of the replacement printer, but now that you didn’t, you
pay for your half of the printer and I will pay for my half through my warranty purchase.” Who is right?
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If a river washed away his donkey and the

donkey of another, and his donkey was

worth one hundred dinars and the donkey
of the other was worth two hundred,

and the individual with the less valuable

donkey abandoned his donkey and

instead salvaged the donkey of the other,
he has the right to collect only his wage,

i.e, compensation for the effort he put into

salvaging his fellow’s donkey. But if he said

to the owner of the more valuable donkey:

I will salvage your donkey and you will

pay me the monetary value of mine in

exchange, the owner of the more valuable
donkey is obligated to pay the rescuer
compensation for his donkey.

Mishna Bava Kama 115b
Translation: The William Davidson digital edition of the
Koren Noé Talmud

Discussion Questions:

When the owner of the more valuable

donkey agrees to pay the rescuer

for his donkey, is he purchasing the

donkey or is he paying the rescuer for

his services at a higher rate? What do

you think is the practical difference?
27 XJ1d 27 17 Xya
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Rav Kahana raised a dilemma before
Rav: If one descended into the river to
rescue another’s donkey instead of his
own after stipulating that he would
be compensated for the loss of his own
donkey, and his own donkey emerged
from the river by itself, what is the
halakha? Is the rescuer still entitled to
payment from the owner of the donkey
that he saved, despite the fact that he
did not suffer a monetary loss? Rav said
to him: The rescuer is still compensated

because it was from Heaven that mercy
was bestowed upon him, and his good
fortune does not affect the stipulation.

Bava Kama 116a
Translation: The William Davidson digital edition of the
Koren Noé Talmud

Discussion Questions:

1. How does Rav view the nature
of the arrangement between the
rescuer and the owner of the
valuable donkey?

2. Can we compare the purchase

of the new printer (where Reuven
agreed to pay his half) to the rescue of
the valuable donkey and the warranty
to the less valuable donkey’s self-

rescue? Why or why not?
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I was asked regarding an individual
who rented a house from his friend and
accepted upon himself responsibility for
fire damage. The landlord purchased
an insurance policy, and subsequently
the house burnt down. Can the renter
claim that since the landlord will collect
from the insurance company, the renter
is exempt from payment because he
never intended to accept responsibility
under these conditions? It seems to me
that the renter is responsible to pay as we
find in Bava Kama, “If a river washed
away his donkey ... Rav Kahana raised
a dilemma before Rav ...” The reason
why the owner of the more valuable
donkey accepted responsibility to pay
was because the rescuer was losing his

own donkey, and even though the rescuer
never ended up losing his own donkey
and it emerged on its own, the owner

of the valuable donkey cannot claim,

“I never accepted responsibility under
these circumstances.” This is because

the rescuer can respond, “the fact that
my donkey survived is an external
matter that is not relevant to you.”
Certainly, in this situation (regarding
the fire insurance), the one who pays

the premium for fire-insurance benefits
from the compensation and this doesn’t
exempt the renter from his responsibility.
R. Meir Simcha of Dvinsk,

Ohr Sameach, Sechirus 7:1

Discussion Questions:

1. R. Meir Simcha views the
insurance arrangement as a
secondary external arrangement
while the renter bears the primary
responsibility. If purchasing
insurance were to hold the
insurance company primarily
responsible for the property, would
that strengthen the renter’s claim?

2. If the roles were reversed, and the
landlord took on the responsibility
for fire damage and the renter
purchased property insurance that
also happened to cover fire damage,
who would receive the insurance
money in the case of a fire? [See
Ohr Sameach, Sechirus 5:6]

Case Study #3: The Disputed Bitcoin Transaction

Concluding Questions:

1. The purchase of a homeowner’s
policy generally entitles one to
compensation for damages even if
the homeowner decides not to repair
the damages. Warranties generally
only cover replacements and do not
offer compensation if the customer
doesn’t want to replace the item. Does
that factor into this situation? Does
Reuven have a claim in saying that
without using his half of the broken
printer, Shimon cannot cash in on the
warranty? Why or why not?

2. In the presentation of the case, an
important detail was left out: what
happened after Shimon purchased the
warranty? How would the following
scenarios affect the case?

«  Shimon forgot to tell Reuven about
the warranty and therefore Reuven
never had a chance to pay for it.

o Shimon told Reuven about the
warranty and Reuven said “Why
did you buy a warranty? These
warrantees are never worth it. I am
not paying my share.”

« Shimon told Reuven about the
warranty and Reuven agreed to
pay but forgot to do so.

Discussion Starter: Dan is a regular customer at Cohen’s Bistro and an avid Bitcoin user. He was taking out his
family one evening and was glad to see a sign that said “We now accept Bitcoin payments. Complimentary dessert for
anyone paying with Bitcoin.” When they ordered the food, Dan mentioned that he would be paying with Bitcoin and
would like the complimentary dessert. At the end of the meal, he received the bill. The price of Bitcoin that day was
$5,000 and his bill was $150, making his amount due .03 Bitcoins. He tried to pay using an app on his phone but the
service that processed his account was down. Mr. Cohen came over and said “Don’t worry. I trust you, you can send
me the Bitcoins later” Dan never got around to sending the Bitcoins. Two weeks later, he walked into the restaurant
and Mr. Cohen reminded him that he has an outstanding bill of .03 Bitcoins. At that point, the price of a Bitcoin had
spiked to $8,000. Dan said that he would prefer to pay the bill in cash and took out $150. Mr. Cohen said, “I am sorry,
but we agreed that you would pay .03 Bitcoins. If you don’t want to pay in Bitcoins, you should pay me the monetary
equivalent of .03 Bitcoins which is $240.” Is Mr. Cohen correct?
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Background: Several years ago, Bitcoin was introduced as a cryptocurrency (i.e., based on encryption)

to be used as an alternative to standard currency. Bitcoin is not backed by any government or central

bank and does not require any third-party institution to complete the transaction. A Bitcoin has no

physical properties; it is a digital entity. Furthermore, there is no inherent value to Bitcoin. It currently is

accepted as a form of payment in a limited number of online and brick and mortar stores. Most stores still do not

accept Bitcoin for payment.

In Jewish law, the purchase of (movable) goods takes place when the buyer takes possession of the goods. If the buyer

has not yet paid, the money owed is assumed to be a debt that the buyer owes the seller. If the money was paid prior to

the buyer taking possession, either party is legally entitled to cancel the sale (though it is not proper to do so).
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Gold dinars vis-a-vis silver coins are
considered commodities and similarly
copper coins are like commodities vis-
a-vis silver coins (because these coins
don’t circulate as well as silver). How is
this applied? If A gave B a gold dinar in
exchange for 2§ silver dinars, A acquired
the silver, even though it has not reached
his hand, and B must give A 25 dinars of
silver exactly as specified; if they specified
new coins, he must give new coins, if
old coins, he must give him old coins.
However, if B gave A 25 dinars of silver
for a gold dinar, the transaction is not
complete until B takes the gold dinar and
each party is legally entitled to back out.
[This is because acquisitions involving
commodities require transfer of the
commodity from the seller to the buyer.
Merely paying for the commodity with
money is insufficient.]

Rambam, Hilchos Mechira 6:3-4
Codifying discussions in Bava Metzia 44-45
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One must clarify that not all gold is
considered currency vis-a-vis other
commodities. Only gold coins that are
used in that location for transactions
are considered currency. However, gold
coins that are not in circulation and are
not used for transactions such that if one
wants to transact with them, he must
either go to a money changer or go to a
place where they are in circulation or sell
them to someone who is going to that
location, those coins are not considered
currency at all and are considered
commodities.
Rif, Bava Metzia 26b

Discussion Questions:

1.Does Bitcoin meet Rif’s criterion
to be considered a currency? What
other criteria should be used to
determine whether Bitcoin qualifies
as currency?

2. According to Rambam, if the
purchase of a commodity was done
with the understanding that a specific
type of currency would be used for
payment, one must use that payment
method. Do you think the same
would apply if they agreed that the
payment would be with another
commodity? How would you apply
this question to our case study? Does
it matter if Bitcoin is considered a
currency or commodity?
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The same rules apply to an exchange of
two commodities. If A took possession of
an item from B and agreed to provide a
barrel of fresh wheat as payment, he must
provide the barrel of wheat, as specified.
Nimmukei Yosef, Bava Metzia 27a
[See, Taz, Yoreh De'ah 162:1 and Chavos
Da'as 162:1, regarding the prohibition of
ribbis and why it doesn’t apply in this case
if the price of wheat rises. |
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If one hires a laborer and they agreed
that the laborer would be paid with this
specific barrel of wheat or this specific
garment, if the employer wants to, he
can back out of this commitment and
pay something else because [the laborer]
didn’t take possession of the item. It
is possible that even if they agreed to
a generic barrel of wheat, there is no
requirement to give wheat, but rather,
he may pay with cash ... When one sets

41

Rabbi Isaac Elchanan Theological Seminary ¢ The Benjamin and Rose Berger CJF Torah To-Go Series ¢ Shavuot 5778



wheat as the terms of payment, since it is
unusual to pay with wheat, and the only
reason to require payment with wheat

is because those were the terms, there

is no commitment because the laborer
didn’t take possession of it. However,

the employer must pay the laborer his
wages. Even though the laborer didn’t
acquire the specific item, the employer is
nevertheless obligated to pay the value
[of the item specified for wages].
Rabbeinu Nissim, Avodah Zarah 30b

Discussion Questions:

1. Nimmukei Yosef writes that if the
terms of the sale are to pay a barrel
of wheat, one must pay a barrel of
wheat. Rabbeinu Nissim writes
that if the terms of the employment
are to pay the laborer a barrel of
wheat, there is no requirement

to pay a barrel of wheat. Is there

a dispute between Nimmukei
Yosef and Rabbeinu Nissim or are
they dealing with two different
scenarios?

2. Rabbeinu Nissim states that even
when the employer doesn’t have

to pay for the item, he must “pay
the value” of the item specified for
wages. What if the value of the item
goes up in the interim?
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Nimmukei Yosef wrote, “The same rules
apply to an exchange of two commodities
etc.” My brother, the esteemed R. Yehuda
the kohen, may his light shine, asked
from a comment of Rabbeinu Nissim ...
that if one hires a laborer ... one does
not have to pay in wheat ... It seems
to me ... that even if one specifically
obligated oneself to pay gold in exchange
for the acquisition of silver, it does not
work and as such, one cannot be bound
by a promise of a generic commodity in
place of money. This is the law described
by Rabbeinu Nissim that currency
cannot be used for a purchase, even to
obligate oneself to pay a generic barrel
of wheat and for this reason, if one hires
a laborer, he is not obligated to pay in
wheat because the wages of a laborer
are considered like money. However,
if one acquired commodities with the
understanding that he would receive

wheat in exchange for the value of
those commodities, the terms are legally
binding.

Ketzos HaChoshen 203:4

Discussion Questions:

1. According to Ketzos HaChoshen,
the physical acquisition of an

item has the ability to “lock in”

the terms of payment associated
with that acquisition, whereas the
generation of an obligation to pay a
laborer does not. Do you think this
distinction applies more broadly
to the difference between purchase
of goods and purchase of services?
Why or why not?

2. When one receives a restaurant
bill, what percentage of the bill
goes toward the food and what
percentage goes towards the
service? If the customer and
restaurant owner worked out in
advance to pay with a commodity,
according to Ketzos HaChoshen,
are those terms binding?

Concluding Questions:

1. Dan received a complimentary
dessert when he decided to pay in
Bitcoin. Does that play a role in this
case? Why or why not?

2. Does the fact that Dan attempted to
pay right away but was unable to affect
the case? Why or why not?

https://www.yutorah.org/rabbi-josh-flug/

Find more shiurim & articles from Rabbi Joshua Flug at
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A PROJECT OF YU'S CENTER FOR THE JEWISH FUTURE
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Learn about the new .
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site
Watch the video tutorials i
Learn about the great new features the site has to offer BaVH I\ﬂlnﬂ 9 2

and how you can maximize your usage of the site.

Daf Yomi

Mishna Yomi

Shevi'it 6 - 7:1

Nach Yomi

Yirmiyahu 46

Subscribe to our email list
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with - with Rabbi Netanel
Rabbl Shmuel Maybruch Rabbi Chaim Marcus Wiederblank
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YU'Torah.org

A Project of Yeshiva University Center for the Jewish Future

Daily Shiur - Daf Yomi - Parshat HaShavua
Halacha ¢ History - Machshava « and much more!

Over 130,000 shiurim and articles and growing every day. All materials
available for download completely free. Subscribe to a podcast or e-mail
subscription of your favorite speaker or series. There’s something for
everyone on the largest web site for Jewish learning online.

n - wwwifacebook.com/yutorah E www.twitter.com/yutorah
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Rabbi Isaac Elchanan Theological Seminary ¢ The Benjamin and Rose Berger CJF Torah To-Go Series ¢ Shavuot 5778




