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ceed others in receiving this care. Since, at its most basic core, care
for the sick is a form of care-giving, it would make no difference
whether this care was being allocated by a hospital or an individual
physician. As such, the closeness of relationship would most cer-
tainly come into play. This would require a hospital, physician, or a
donated organ to be directed to those within its immediate vicinity
before being transported elsewhere.

ABILITY TO MAXIMIZE LIFE

This category includes not only the prioritization of those who
project to respond better to the particular treatment but also those
who will be able to be more fruitful in the future and produce off-
spring.” This is based on the scheme of R. Emden, where he states
that a “young man before a healthy old man, a healthy old man before
a sick one, a sick man before a castrated male, a castrated male be-
fore a critically ill patient, a critically ill patient before a treifah.”***
This extension is not entirely original, as we see earlier that there is
prioritization given to those who would definitively benefit from a
treatment before those who may or may not.”® What is unique here
is that it is not only the degree of illness and future prognosis are
factors, but even outside issues impact how we view the results of
healing this patient. It is this point that makes this assessment quite
remarkable. According to R. Emden, the perspective that we must
take when evaluating the success of a certain treatment does not end
merely with the end of a surgery, the successful recovery from that

» The concept of producing offspring falls under two categories in the scheme of
R. Emden, both as a commandment to be fulfilled and also as a measure of maxi-
mization of life. See Ibid., chap. 92.

2 A treifah is one who is terminally ill and will not live a full twelve months. See
Shulchan Aruch, Yoreh De’ah, chap. 29. This category of treifah is to be consid-
ered more ill than a critically ill patient.

27R. Emden, chap. 92.

2 See Pri Megadim—Mishbetzos Zahav, Orach Chaim 328:1.
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surgery, or even the absence of recurrence of the illness; rather, we
are required to evaluate the cumulative length, quality, and produc-
tivity that the treatment produces. Perhaps this idea may be most
obvious in cases where we are to consider giving a donated organ to
either a twenty-year-old healthy male or a ninety-year-old post-op
cancer patient with a history of malignancies and congestive heart
failure, but not all cases will be this drastic. This evaluation does
create a very broad and challenging dilemma in many situations.

INITIATION OF TREATMENT

On the issue of initiating treatment there is a very compelling re-
sponsum found in the writings of Rabbi Moshe Feinstein.” Here R.
Feinstein delineates that all of the methods and schemes that may be
discussed in regard to the Mishna in Horayot can only be applied in
situations where both patients were to enter into the physician’s care
simultaneously. Only in cases such as these would the physician be
in a situation where he has to chose which of the lives demands his
attention. R. Feinstein continues to explain that if one patient were
to come under the physician’s care first, provided that they are both
life-threatening situations, we are not concerned at all for anything
that the second patient has favoring his being treated. He could be a
kohen, a pillar of the community, a talmid chacham who is in more
severe pain with a far better prognosis and it would not make a dif-
ference. R. Feinstein bases this on two points. He maintains as his
first point that as soon as a patient enters a doctor’s care he is entitled
to that care until it is delivered. R. Feinstein does not give any source
for this concept, but its inclusion among many other contemporary
poskim seems to indicate some uniformity in the acceptance of this
moral obligation.*® The second argument made by R. Feinstein is
that if the doctor were to leave the care of the first patient and tend

» Igros Moshe, Choshen Mishpat, vol. 2, responsum 73.
3 See R. Shmuel Vosner in Shut Sheivet Halevi, vol. 6 responsum 242, and also R.
Shlomo Zalman Auerbach, quoted in Nishmat Avraham, Yoreh De’ah, p.156.
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to the second, this would be a clear sign that the prognosis of the
first is not as good as the second’s, if not more ominous. This being
so, the patient will certainly suffer great emotional strain that will
inevitably contribute to the hastening of his demise. This, of course,
would be considered an act of manslaughter in Jewish law.
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“It Is Upon Him to Bring the Proof™:
A Note on Historiography, Printing, and the
Power of Hearsay in a Position of Rabad

Yaakov Jaffe and David Shabtai

One of the most original but also controversial positions of the
twelfth-century Talmudist Rabad (Rabbi Abraham ben David) of
Posquieres was his ruling that the prohibition that prohibits kohanim
from incurring ritual defilement no longer applied.! Rabad’s ruling
has been consistently challenged and called into question on both
logical and historical-critical grounds. Historically, the analysis of
Rabad’s opinion is a paradigmatic case of the power of hearsay, the
role of “luck” in publishing the positions of the rishonim, and the
impact of these positions on Jewish law, particularly in light of what
the authors believed to be the Rabad’s true opinion on the matter.

Rabad’s position is formulated succinctly in his glosses to
Maimonides’ Mishneh Torah. Rabad challenges Maimonides’ read-
ing of a key Talmudic passage in Nazir 42b and concludes:

! Rabad uses the words ba-zeman ha-zeh, “in our days,” over the course of his
presentation—implying that the law is entirely inapplicable in our day and that
even infant kohanim who had never come into contact with impurity could be
lenient. Responsa Hatam Sofer no. 340 takes the phrase literally, but still argues
that Rabad did not mean to say the prohibition did not categorically apply today.
A nonliteral reading seems to be the most accurate, though, when the words are
viewed in the context of Rabad’s and the Talmudic discussions, as will be dis-
cussed below.

Yaakov Jaffe is the Rabbi of the Maimonides Minyan in Brookline,
Massachusetts, and is a member of the faculty and coordinator of the
Halacha Program at the Maimonides School, Yeshivat Rambam.

David Shabtai is a third year medical student at New York University
School of Medicine. He is studying for semikhah at Rabbi Isaac
Elchanan Theological Seminary.
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Since we say [that] the law follows Rabbah whenever he dis-
agrees with Rav Yosef, then a kohen who contacts a second
[source of] impurity is exempt from punishment, even if he
has separated himself [and is no longer in contact with] the
first [source of] impurity. And [since] today all kohanim are
considered to be ritually impure [anyway], there is no further
hiyyuv of contracting tum’ah, and whoever says there is such
a hiyyuv—it is upon him to bring the proof (Hilkhot Nezirut
5:16).

The Rabad’s novel view, in which he appears to stand alone,” is con-
sistently regarded as marginal and certainly not normative.

The nature of the debate about this ruling turned in a histori-
cal-critical direction following a series of rulings issued by Rabbi
Moshe Sofer in a responsum dated 1837. In one of his most famous
responsa,’ R. Sofer notes, without much fanfare, that Rabad himself
retracted his lenient opinion in Temim De’im, no. 336 and adopted a
more conventional, stricter posture.

From then on, any citation of Rabad’s position as support for
leniency in matters of tum’at kohanim included one of two caveats:
either that Rabad’s comments in his glosses to Mishneh Torah are to
be understood as merely providing an exemption from lashes, with-

% Sefer Mizvot Katan of R. Yitzhak of Corbeil also disagrees with Rabad, insofar
as he codifies the laws of priestly defilement (89) and never mentions Rabad’s
leniency. The phrase “fum’at kohanim in our days,” used earlier in the work (48),
does not mean to imply that the laws of priestly defilement are different in our day
from the days of the Temple, but rather to say that the laws of defilement are dif-
ferent from the laws of Temple service which no longer apply in our day. Hatam
Sofer suggests in the aforementioned responsum that Semak concurs with Rabad,
but even he later questions this comparison.

3 This responsum was famously written to R. Zevi Hirsch Chajes, regarding the
question of delaying burial for verification of death. It also relates directly to
Hatam Sofer’s general approach toward Moses Mendelssohn, the great defender
of the waiting practice. See, Meir Hildesheimer, “The Attitude of the Hatam Sofer
Toward Moses Mendelssohn,” Proceedings of the American Academy for Jewish
Research 60 (1994): 141-87.
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out carrying a real exemption, in light of Temim De’im, no. 336; or
that Rabad recanted his earlier lenient position and later adopted a
more stringent approach in Temim De’im that should be taken to be
his final decision on the matter.

We can make four claims about the historical context of this posi-
tion of Rabad, as explained below.

1. A close reading of much of the subsequent discussion of
Rabad’s opinion yields a fascinating revelation: The reference to
Rabad’s stringent position, as described in Temim De’im, is consis-
tently referred to by proxy via Hatam Sofer’s responsum, and not by
direct reference, citation, or quotation of Temim De’im itself. Thus,
it appears that very few, if any, of these post—-Hatam Sofer authori-
ties actually read Temim De’im no. 336.

And perhaps for good reason. Temim De’im was first indepen-
dently published in Lemberg in 1811, around the time that Hatam
Sofer first notes the rereading of Rabad’s opinion in the glosses to
Mishneh Torah.* Few before Hatam Sofer make reference to this
passage of Temim De’im simply because the book was harder to
come by before the 1811 printing. This is most likely the text of
Temim De’im to which Hatam Sofer refers.

The second printing of Temim De’im, in Warsaw in 1897, was
substantially shorter than its predecessor, including only 226 of the
248 entries printed in the first edition. The 1897 edition only con-
tained those parts of Temim De’im that were not printed elsewhere.
Entry no. 336 was deleted from the reprinting, erased from the re-
cords of history, and unavailable to later authorities.

The initial 226 sections of Temim De’im include original re-
sponsa by major Provencgal rishonim of the twelfth century (with a
clear majority by Rabad himself). These responsa were preserved
in the 1897 edition because they were not printed in any other late-

* Temim De’im was first named and published in 1622 as part of the larger work
Tumat Yesharim, collected by Tam ibn Yahya. Tumat Yesharim has not been pub-
lished since.

Wiesen.indb 203 4/28/09 4:11:51 PM



204 And You Shall Surely Heal

nineteenth-century work. In contrast, the latter twenty-two sections
consist of Rabad’s glosses to Hilkhot ha-Rif and his short responses/
glosses to Ba’al ha-Ma’ or’s critical comments to the same were left
out of the 1897 edition.

The exclusion of these sections was the result of the Romm
family’s 1884 publication of the complete Babylonian Talmud in
Vilna, which marked a historical milestone in Jewish learning. The
“complete” Talmud now included many early and late commenta-
tors, including Hilkhot ha-Rif. The publishers also included super-
commentaries where appropriate, culling from various manuscripts
and earlier printings. One new inclusion was Rabad’s glosses to
Rif’s Halakhot, first published in Temim De’im in 1622 and 1811.
Unfortunately, many of these glosses were not presented on the
same printed page as the Hilkhot ha-Rif and were instead included
in the supplementary pages of commentary after the Rif.

Temim De’im no. 336, to which Hatam Sofer refers, was initially
part of this larger collection of glosses to Hilkhot ha-Rif in tractate
Makkot, which was incorporated in the Vilna Shas of 1884. These
glosses were tucked away on page 5a of the standard 1884 Vilna
edition of the Tosefta to Shevu’ot and Makkot, which was printed
at the end of the volume of those tractates. The glosses were now
visible and accessible to everyone who had a copy of the Romm
Shas, albeit slightly hidden from the eye. As all of Rabad’s glosses
to Hilkhot ha-Rif were now publicly and popularly available (as
they are today in the standard reprinting of the Vilna Shas), the pub-
lishers of the 1897 second edition of Temim De’im felt that they
could print a shorter work, omitting these recently published pieces.
Authorities who opened the 1897 Temim De’im were thus unable to
find the statement of Rabad to which Hatam Sofer referred. There
was similarly no reference directing their attention to Rabad’s com-
ments to Hilkhot ha-Rif Makkot which were easily available, if they
only knew where to look.

The third edition of Temim De’im, printed in New York, 1958,
was a direct reprint of its 1897 predecessor, and still lacked entries
past number 226. Only in Jerusalem in 1973 was a reconstruction of
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the complete Temim De’im undertaken, seeking to restore the sec-
tions omitted from the 1811 edition. Most poskim who referred to
Rabad’s position only as quoted by Hatam Sofer had neither the
1811 nor 1973 edition of Temim De’im. As such, they could never
be certain as to its exact formulation and similarly, could not have
known that they most likely owned the text of Temim De’im, no.
336, as printed in the Vilna Shas.’

One responsum of Avnei Nezer (YD, no. 466) raises an even more
striking issue concerning the challenge to uncover the true words of
Rabad. Written in 1895, this responsum appeared before the 1897
edition of Temim De’im, but indicates that R. Abraham Borenstein
had access to the earlier 1811 edition that contains Rabad’s position
intact. Still, Avnei Nezer doubts whether he had the correct text of
Rabad on account of his lack of access to the original 1622 Venice
printing. Inspection of the 1622 edition found in the library at the
Jewish Theological Seminary reflects that the wording of the 1811
edition is no different from that of the 1622 edition.

2. In identifying the actual source-text of Rabad, it is important to
note that it is part of his glosses to Hilkhot ha-Rif. By all accounts,
these glosses were completed by 1185—eight years before Rabad
even began working on his glosses to Maimonides’ Mishneh Torah.®
Presumably it would therefore be untenable to maintain that Rabad
recanted his (later) lenient position as articulated in his glosses to
Mishneh Torah in favor of his (earlier) stringent approach published
earlier in Temim De’im no. 336. If Rabad changed his mind at all,
his conclusion was almost certainly the lenient one, the opinion ex-
pressed in his later work.” Moreover, some argue that Rabad’s lan-

3> See Shu” t Yabi’a Omer, YD 10:52, as well as other responsa cited in the follow-
ing notes.

©On Rabad’s glosses to Hilkhot ha-Rif, see Isadore Twersky, Rabad of Posquiéeres
(Philadelphi: Jewish Publication Society, 1980), 117—19; on Rabad’s glosses to
Mishneh Torah, see ibid., 125.

7 See Iggerot Moshe, YD 1:230, sec. 2, who wonders which was the initial and
which the final position of Rabad. R. Feinstein allows for either possibility as he
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guage in his glosses to Mishneh Torah is clearly intended to reflect
normative halakhah, whereas his comments to Hilkhot ha-Rif seem
to be more like critical commentary. Perhaps one could therefore
conclude that Rabad ultimately decided in favor of the lenient posi-
tion, the opposite conclusion of Hatam Sofer.

3. A further clarification comes to light upon considering the
genre of Rabad’s position. Several authorities categorized Rabad’s
position as formulated in Temim De’im as a responsum; apparent-
ly they had never seen the actual text but were merely relying on
Hatam Sofer’s testimony.® They would therefore be referencing the
classic Sephardic debate as to how to ascertain a writer’s true po-
sition when his novellae or glosses contradict his position as ex-
pressed in a responsum.” However, since Rabad’s position as articu-
lated in Temim De’im is in actuality part of his general glosses to
Hilkhot ha-Rif, and not a responsum, it should not be considered to
be categorically distinct from his glosses to Mishneh Torah. In fact,
the opposite argument could be easily put forth. In his glosses to
Hilkhot ha-Rif, Rabad comments as a student probing his master’s
work, analyzing and questioning in an attempt to clarify and under-
stand. Rabad’s tone in his glosses to Mishneh Torah takes on another
character entirely. Written in his older years, they appear to be a
visceral response to what Rabad saw as Maimonides’ innovative
spirit; Rabad challenged Maimonides’ positions and chose to state
his opinion clearly and openly. As such, it would be fair to argue
that the glosses to Mishneh Torah more accurately reflect Rabad’s

admits that he was unaware of the history behind the penning of these works. It
is also clear from R. Feinstein’s discussion that he was also unaware that Temim
De’im no. 336 was part of Rabad’s glosses to Hilkhot ha-Rif, as he suggests that it
was possibly a responsum. It is likely that R. Feinstein never saw Rabad’s actual
text and relied on the second-hand, abridged testimony of Hatam Sofer.

8 Shu” at Ateret Paz 2, YD 3.

9 See R. Ovadiah Yosef, Shu” tYab’a Omer, OH 2:30:11, EH 3:20:30; idem, Shu”t
Yehaveh Da’ at 1:45; idem, Taharat ha-Bayit 1, p. 375, and the numerous sources
cited therein.
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true opinion, more so than his comments to Hilkhot ha-Rif. In light
of this understanding, this entire construct of Sephardic sophistry
falls by the wayside.

4. An analysis of both of Rabad’s pieces reveals that each of-
fers a completely opposite reading of Nazir 42b. The Talmud first
cites the position of Rabbah, who maintains that kohanim are not
prohibited from contracting fum’ah after having previously done
so (tum’ah ve-tum’ah) and then cites Rav Yosef, who argues that
kohanim are indeed prohibited from defiling themselves in such a
manner. In attempting to clarify the disagreement more sharply, the
Gemara posits two different possible situations: when contact with
the first fum’ah is maintained when coming into contact with the
second rum’ah (tum’ ah be-hibburin), and when contact with the first
tum’ ah has been lost prior to contacting the second tum’ ah; the first
would be permitted, the second prohibited.

The Gemara is unclear as to which of the amoraim holds to this
distinction. Were Rav Yosef to differentiate between these two cas-
es, it would mean that Rabbah maintains that a kohen who contacts a
second fum’ah has not violated any prohibition even if he no longer
maintains contact with the first rum’ah. Once the kohen has become
defiled, contracting a second tum’ah does not and cannot change
his status and therefore cannot incur a violation. Conversely, were
Rabbah to differentiate between these two situations, he would hold
that the only case in which a kohen does not violate a second prohi-
bition is when he remains in contact with the first tum’ah at the time
he contacts the second. Once his connection to the first tum’ah is lost,
he is prohibited from contracting a second tum’ah. According to this
second reading, Rav Yosef would be stringent in both situations.'”

1" Even though his personal status remains unaffected by this second contact, the
Torah prohibits him from coming into contact with tum’ah, regardless of thr pos-
sible consequences or lack thereof. See R. Hershel Schachter, Be-Ikvei ha-Tzon
(New York: Beit ha-Midrash de-Flatbush, 1997), no. 35, and R. Yitzchak Elhanan
Spektor, Kovetz Shi’urim 2, no. 41.
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Most commentaries, such as the Tosafists and Maimonides (accord-
ing to one interpretation), adopt the second reading. Provencal com-
mentaries, such as Menachem Me’iri (Beit ha-Behirah, Nazir 42b,
s.v. zeh she-bi’arnu) and Rabad in his glosses to Hilkhot Nezirut,
offer the former approach.

Rif cites the Mishnah Makkot 3:8, which rules that if a kohen
was repeatedly admonished not to contract tum’ah, he would re-
ceive a separate set of lashes for each tum’ah that he encounters. Rif
does not elaborate upon this Mishnah nor add any other details. It
is against this backdrop that Rabad issues his critique. Rabad notes
that the Gemara Nazir (42b) explains that this ruling as only appli-
cable when the kohen has relinquished contact with the first tum’ ah;
when the kohen retains contact with the initial rum’ah, contracting a
second fum’ ah does not incur lashes. In other words, Rabad criticiz-
es Rif for failing to reproduce the Talmud’s caveat regarding tum’ ah
be-hibburin. A casual reader might err in his halakhic decision-mak-
ing were he to base his rulings on this Mishnah as presented by Rif
and, as such, Rabad referred the reader to the appropriate discussion
in Gemara Nazir.

Recalling the Provencal interpretation of the discussion in Nazir,
Rabad understood that Rif adopted the position of Rav Yosef in the
Gemara. To Rabbah, the Mishnah Makkot as it stands cannot reflect
correct practice; Rif’s citation of the Mishnah without comment is
therefore tacit acceptance of Rav Yosef’s position. Rabad’s critique,
then, is that Rif has misrepresented the position of Rav Yosef, as it
was understood in Provence.!' In essence, Rabad offers the same
reading of the pivotal Talmudic passage in both his glosses to Rif
and Maimonides—with the only difference being that in the former
he presents the position of Rav Yosef and in the latter the position
of Rabbah.

' Meiri also understands that Maimonides rules in accordance with Rav Yosef as
understood by the Provencal scholars. However, it is more likely that Maimonides
really means to adopt the position of Rabbah as understood by the Tosafists (see
Lehem Mishneh, ad loc.).
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Rabad is firm in his glosses to Mishneh Torah in accepting the
halakhah as formulated by Rabbah. B.T. Bava Batra 114b posits that
in all disputes with Rav Yosef the halakhah follows Rabbah, save for
three unique cases. With this in mind, it seems that Rabad’s glosses
to Rif do not reflect his normative halakhic position, but rather only
a critique of Rif, on Rif’s own terms, i.e., following the opinion of
Rav Yosef. Rabad himself is content to adopt an entirely distinct ap-
proach and an entirely different set of facts.

It is important to note that even Rabad’s final, authoritative posi-
tion as articulated in his glosses to Mishneh Torah is not without
ambiguity. Rabad’s suggestion that modern-day kohanim no longer
have any hiyyuv tum’ ah can be read in two different ways. The sim-
plest reading argues for absolutely no prohibition for modern-day
kohanim to contract tum’ah."> Later authorities, however, argued
for a more limited explanation of Rabad—indicating that while a
modern-day kohen who contacts tum’ah would not incur the Torah
prohibition of lashes, he nonetheless violates a rabbinic enactment.
These poskim read the word hiyyuv, not as a general prohibition,
but strictly of one incurring corporal punishment. R. Nattan Adler
adopted this approach and convinced R. Yechezkel Landau of its
veracity.” As such, R. Landau amended his previously held posi-
tion and henceforth understood Rabad’s opinion that contracting
tum’ah, even for modern-day kohanim entailed a rabbinic viola-
tion."* In this context, Hatam Sofer remarks that some thirty years
after R. Adler’s meeting with R. Landau, he found textual support
for his revered teacher’s explanation of Rabad’s opinion. Yet, as
we have noted, such support seems to be grounded in a less com-
plete analysis of the relationship of the two statements of Rabad.
The aforementioned responsum of Avnei Nezer similarly challenges

12 Mishneh le-Melekh, Hilkhot Avel 3:1; Shu”t Rabbi Akiva Eiger, Tinyana, no.
18.

13 See Shu”t Hatam Sofer, YD 338, who describes this rabbinic consultation in
Prague of 1783.

'* Dagul me-Revavah, YD 372.
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Hatam Sofer on these grounds. Rabad never spoke of a rabbinic
prohibition in Temim De’im. There is room to conclude that Temim
De’im spoke of a Biblical prohibition within Rav Yosef’s opinion,
while the glosses to Mishneh Torah referred to a complete exonera-
tion and leniency."

The final words of the Rabad’s gloss are meant as a clear chal-
lenge to Maimonides’ ruling, in demanding proof for the latter’s in-
criminating assertion. Moreover, it is difficult to contend that Rabad
was referring to a hypothetical scenario of corporal punishment that
is not in effect today, while explicitly referring to the situation of
modern-day kohanim.'®

“Whoever says there is such a hiyyuv—it is upon him to bring
the proof.”

15 Avnei Nezer also discussed which of Rabad’s two opinions should be consid-
ered more halakhically valid and what the Talmudic basis is for each. See his
lengthy discussion in responsa YD, nos. 466, 468, and 470.

16 See Shu”t Yehaveh Da’ at 4, no. 58, who cites a possible reason for discussing
the hypothetical case of lashes as pertaining only to the fact that one who has in-
curred a punishment of lashes, even today when this punishment is not practiced,
is disqualified from acting as a witness.
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Laws of Medical Treatment on Shabbat
Dov Karoll

The permissibility of treatment of the ill on Shabbat varies from
mandated and required even when numerous melachot would need to
be violated, to permitted, provided it does not violate any melachot,
to prohibited for the simple fact that it is medical treatment. What
factors lead to such a great disparity?

The primary, crucial distinction at work here is between medi-
cal treatment that involves saving a life (piku’ach nefesh), which is
permitted and even required, even if it means violating the normal
rules of Shabbat, and providing medical treatment in other cases,
regarding which the rules are more complex.

When is medical treatment required even if it involves violating
melachot? The Rambam is very clear on this issue:!

It is forbidden to delay in violating Shabbat for a person who is
dangerously ill (choleh she-yesh bo sakkana), as it says [in the
Gemara, based on a verse]: “[Regarding the laws of the Torah]
‘man shall fulfill them and live,’? rather than fulfill them to
die.”” We learn from here that the laws of the Torah are not to

! Hilchot Shabbat 2:3. This passage is also cited in Shemirat Shabbat Ke-Hilchatah
at the beginning of his discussion of the laws of piku’ach nefesh on Shabbat
(32:1). Translation mine.

2 Vayikra 18:5.

3 The verse is cited, and the law is derived, in the Gemara Yoma 85b, where this
explanation of Rav Yehuda in the name of Shmuel is one of many sources provid-
ed for the notion of saving lives overriding Shabbat observance (starting on 85a).
Of the many possibilities suggested, this derivation is the Gemara’s preferred

Rabbi Dov Karoll teaches at Yeshivat Har Etzion and is an
editor and translator for its Virtual Beit Midrash. He holds a BA
from Yeshiva College, an MS from Azrieli and Semicha
from Rav Zalman Nechemia Goldberg.
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achieve vengeance in the world, but rather they bring compas-
sion, loving-kindness, and peace to the world. And those her-
etics who claim that this is a violation of Shabbat and it is pro-
hibited, about them the verse states, “and I [God] have given
them evil decrees, and laws by which they cannot live.™

Thus the Rambam rules that when human life is in danger, viola-
tion of Shabbat that can help save the person’s life is not optional; it
is obligatory. Earlier in the same chapter (2:2), the Rambam charac-
terizes the approach one is to take to treating a dangerously ill per-
son: “The general principle is: When it comes to a dangerously ill
person, with regard to all matters that the sick person needs, Shabbat
is to be treated just like a weekday.” Furthermore, he rules, based on
the Gemara, these actions should not be carried out by children or by
gentiles, but by adult Jews, to emphasize that this is not a question-
able allowance but the proper mode of action. The Shulchan Aruch
rules, based on overwhelming evidence, that it is a mitzvah to vio-
late Shabbat for a dangerously ill Jew, with a premium placed upon
swiftness to action.> Any treatment which is considered to be neces-
sary for the patient’s treatment, or even if its exclusion carries a risk
of deterioration, is to be provided on Shabbat.°

source, because the Gemara understood this source to imply that even in cases of
safek, where there is uncertainty regarding the life-saving value of the treatment,
the violation is mandated.

* Yechezkel 20:25.

3> Sec. 328:2, the first part based on the Gemara Yoma 84b, Rambam 2:1, and
Tur 328:2, and the second part based on the Talmud Yerushalmi, Yoma 8:5. The
Mishna Berura there (6) adds that if the sick person is wary of others violating
Shabbat on his behalf, he should be coerced to change his mind, and informed that
this is chasidut shel shtut, “foolish piety.”

¢ See Be’ur Halacha (328:4, s.v. kol), where he has a lengthy discussion of wheth-
er one can violate Shabbat even for treatment without which the patient’s life is
not considered endangered, and concludes, based on numerous sources, that one
cannot violate the Shabbat under such circumstances. Nonetheless, he ends off
by explaining that anytime there is some chance that the person’s condition will
deteriorate if the treatment is not administered, then Shabbat is to be violated to
provide it. See also Mishna Berura 328:42.
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As indicated above, the nature of situations where lives are in
danger is such that time is of the essence. Any delay in carrying out
the actions necessary to help the sick person, whether to ask a rabbi
whether the actions are permitted, or anything else, is a grave viola-
tion, for it could lead to the deterioration of the person’s condition.
Anyone who is in a position to help is required to do so immedi-
ately.” There is an important theoretical debate that has some bear-
ing upon this question, referred to in halachic literature as the ques-
tion of whether life-saving actions that violate Shabbat are huttera,
permitted altogether, or dechuya, set aside. While some authorities
rule that the former is true, and thus any treatment that is deemed
necessary is to be applied with no questions asked,® other authorities
rule in accordance with the latter approach, that every necessary ac-
tion overrides the Shabbat prohibition. Two exemplars of the latter
approach are the Rema and the Mishna Berura, who rule that if the
treatment can be provided in a manner that involves a lesser viola-
tion of Shabbat with no delay involved for the patient, then this is
preferable. Thus, if one performs the action involved with a shinui,
i.e., in a manner that is clearly different from the way the action is
normally performed but does not detract from the effect or efficiency

" The Talmud Yerushalmi, Yoma 8:5, has a very clear, three-part expression on
this matter. First, the faster one acts the better. Second, one who is asked is looked
upon negatively. (The implication is that one is asking a rabbi, who should have
made clear in advance to people that saving lives takes precedence over Shabbat
observance, so that they would act and not ask, as explained by the Terumat Ha-
Deshen 58, quoted in the Beit Yosef, as well as in the Korban Ha-Eida on that
Yerushalmi and in the Aruch Ha-Shulchan 328:1.) The third phrase is that one
who consults with others rather than acting is considered to have spilled blood, as
the sick person’s status could deteriorate in the interim. This line is quoted in the
Tur and the Shulchan Aruch (328:2, 13).

8 This is the first view cited by Mishna Berura 328:39 from the Rosh in the name
of the Maharam, though the Mishna Berura himself rejects it, as below. It is the
position of the Tashbetz 3:37, s.v. Ha-Ramban, and the Avnei Nezer 2:455. For a
full treatment of the differing views on the subject, see Responsa Yechaveh Da’ at
4:30.

Wiesen.indb 213 4/28/09 4:11:59 PM



214 And You Shall Surely Heal

of the action, they rule that this is preferable.” However, even these
authorities insist that if any substantive delay would result from the
modification, it is to be avoided.

This does not mean that no advance preparation is necessary for
anticipated cases of piku’ach nefesh. Rabbi Akiva states as a “gen-
eral principle” in the Mishna on Shabbat 130a, in the context of
a berit mila that will take place on Shabbat, that any preparatory
activity that could have been done before Shabbat which involves
a melacha cannot be done on Shabbat. In the case of berit mila on
Shabbat, this factor is immanent, as such beritot only take place
when the boy was born on the preceding Shabbat. This qualification
is cited in the Tur and the Shulchan Aruch, in both Hilchot Shabbat!®
and Hilchot Mila."" By the same principle, a woman in her ninth
month of pregnancy, when there is a reasonable chance that she may
go into labor on Shabbat, should prepare whatever she can before
Shabbat to minimize the need for Shabbat violations should she go
into labor on Shabbat.!> In most other cases of piku’ach nefesh for
patients, the need is generally sudden and unexpected, in which case
this principle does not apply. However, in other cases, where there
1s reason to suspect that some need may arise, such as a doctor on
call, or in cases of ongoing care, where some preparation can be
done in advance to minimize the violation on Shabbat, those prepa-
rations should be made. However, if there is a major inconvenience
involved in the preparation, one is not obligated to do so."

°Rema’s comment on Shulchan Aruch 328:12, Mishna Berura 328:35. The Mishna
Berura qualifies even further that if using a shinui would cause some slight delay
that would not be critical to the patient’s health, then it remains advisable.

10°0C 331:6.

YD 266:2.

12 The earliest source I found for this is the Sefer Chasidim (the numbering varies
in different editions, but it is 855 in the edition I found, same as the number cited
by the Mishna Berura). This Sefer Chasidim is cited by the Magen Avraham and
by the Mishna Berura (both in 330:1), and the Mishna Berura is cited by Shemirat
Shabbat Ke-Hilchatah (32:34 and in nn. 1001-1102 there).

13 Shemirat Shabbat Ke-Hilchatah in the above source, based on a ruling of Rav
Shlomo Zalman Auerbach, cited in n. 104 there.
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What qualifies as a sickness that can be treated on Shabbat? The
Gemara, Rambam, Tur, and Shulchan Aruch all list many illnesses
and situations for which one can violate Shabbat and for which one
cannot.'* Following is a short list of contemporary maladies based
on a collection I saw, but clearly the general principle, rather than
the particulars of the list, is the crucial factor. The principle is that
one should violate the Shabbat for any malady which doctors, in-
cluding gentile doctors," say involves a danger to the life of the
patient.'® According to many views, even the opinion of a Jew who
is not a medical expert can be relied upon in regard to violating
Shabbat in the absence of a doctor.!” As such, the main determina-
tion that needs to be made is whether the person’s life is in danger,
and, if so, what treatment is necessary and helpful to ameliorate
that situation. It is worth noting that even if there is some doubt as
to whether the person’s life is in danger, or whether the particular
action will contribute to the saving of the person’s life, the action
should be performed anyway; even safek piku’ach nefesh, actions
that can reasonably be thought to contribute to piku’ach nefesh but
lack certainty or even prevailing likelihood, are permitted, and even
mandated, on Shabbat.

4 Gemara Avoda Zara 27-29, Rambam 2:4—6, Tur and Shulchan Aruch in 328:9
list various illnesses one by one. There are lengthy discussions of what treatment
is allowed and what treatment is not. But at the root of most of these discussions
is the question of defining a particular situation as life-threatening or not.

15 This is explicit in the Mishna Berura (328:25) and implicit in the Shulchan
Aruch and Rema (328:10).

16 Rambam 2:5, Tur and Shulchan Aruch (328:10).

17 This is the ruling of the Tur (328:10), quoted as the view of the Ri, for which
one can be lenient based on the rule safek nefashot le’ hakeil, that in cases of
doubt regarding performing melacha to save a life one should perform it, cited in
the Shulchan Aruch there as the view of “some” without a dissenting view, so it
is presumably accepted. The Mishna Berura there (Be’ur Halacha, s.v. ve-yesh)
cites the views of the Rambam and the Ran, who disagree, and explains that the
Shulchan Aruch cited this view based on the aforementioned principle. However,
given that there is a dispute in the matter, the Mishna Berura recommends that it
is proper to have a non-Jew perform the treatment if possible.
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The 39 Melochos lists and goes into some detail regarding many
situations as examples of cases where one can violate Shabbat for
piku’ ach nefesh. I am citing an abridged version of this list, just to
help gauge the type of sickness that is relevant here. In addition to
cases where the danger is apparent, such as suspected heart attack
and stroke, he lists numerous other cases where there may be some
risk, even if it is not immediately obvious in all the cases. These
include significantly higher than usual temperature with no apparent
cause (Rav Moshe Feinstein mentions 102° F),'® internal wounds
or hemorrhages, intense internal pain, punctured veins, arteries, or
blood vessels, compound fractures, deep wounds, infected wounds
which are swollen, ailing internal organs, heatstroke, serious bites
from insects or other animals, poison, and loss of consciousness.!’

There is an additional question regarding piku’ ach nefesh, based
on a more literal understanding of the phrase “saving of a soul.”®
The Shulchan Aruch rules that one may violate Shabbat to save
someone from being forcibly converted to another religion, even
if the person’s life is not in physical danger, the rationale being
that saving someone’s spiritual life (when it is being taken away by
force) is equivalent to saving his physical life in this regard.?!

Does the approach cited above regarding the importance of sav-
ing the life of a fellow Jew, even if it means suspending the normal
rules of Shabbat, apply to saving the life of a gentile? The Gemara
(Avoda Zara 26a) rules that a Jew may provide medical treatment to

18 [ggerot Moshe, OC 1:129.

19 Pages 501-505.

20 A strictly literal translation would be “extraction of a soul,” based to the
Talmud’s case (Mishna Yoma 83a) of extracting a person trapped under rubble.
2 Sec. 306:14 The Beit Yosef (306:14) brings the source of this ruling from
Tosafot in Shabbat 4a and other places, where a few different explanations are
given. Based on the underlying rationale of these reasons, the Mishna Berura
(306:56-58) cites a few qualifications to this ruling. One is that the person was
forcibly removed and did not come along willingly. A second is that the person is
being removed permanently from Judaism, and not that the person is being forced
to violate a sin on a one-time basis.
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an idolater during the week (provided he is paid for his efforts) but
not on Shabbat. The Gemara states that the gentile will understand
that one may only violate Shabbat for the care of those who are re-
quired to observe it. This is also the ruling cited in the Tur and the
Shulchan Aruch,” as well as the Mishna Berura.”

Many contemporary authorities have ruled that this principle is
not applicable today, and I believe their views can be differentiated
into two basic approaches.”* The mainstream approach responds to
the claim of the Gemara that gentiles will understand if Jews are
unable to treat them on Shabbat, recognizing that Shabbat violation
is only justified for the sake of those who are themselves Shabbat
observers. Many authorities over the last few hundred years ruled
that the understanding which the Gemara takes for granted cannot
be assumed in modern society.” Rather, they claim, if Jews refuse
to treat gentiles on Shabbat, this refusal could have disastrous rami-
fications, either for the doctor himself or for the Jewish community
as a whole. As such, they rule that one should take whatever actions

2YD 154:2.

23 Sec. 330:8, and in the Be'ur Halacha (330:2, s.v. kutit). The Mishna Berura
decries the doctors who neglect this halacha and violate the laws of Shabbat to
save gentile lives, which he says has no basis. Notwithstanding the very strong
language of the Mishna Berura, there does seem to be good basis in poskim, both
before and after the Mishna Berura, for doctors who act in this way. See the next
paragraphs for details.

2 Clearly no poskim debate the validity of the reasoning of the above sources;
the question is whether there is some change, either in the reaction of the gentiles
to this perceived discrimination (as in the first approach), or in the status of the
gentiles themselves (as in the second approach).

2 The earliest source I found indicating this is Responsa Chatam Sofer (YD 131).
Other sources include, but are not limited to, a teshuva by Rav Moshe Feinstein
(Iggerot Moshe, OC 4:79), Rav Eliezer Waldenberg (Tzitz Eli’ ezer, sec. 8, re-
sponsum 15, chap. 6, sec.12—it is a short paragraph from a very long feshuva
on matters related to medical issues), and Rav Yitzchak Weiss (Minchat Yitzchak
1:53). A summary of this approach is found in the Piskei Teshuvot (330:2). (Note
that there is a printer’s error in the citation of the teshuva from Iggerot Moshe, as
it says 49 instead of 79. This is corrected above.)
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are necessary to save the life of a gentile, even if it requires violation
of Shabbat laws. Within this approach, one should try to minimize
the Shabbat violation required, and should only take those Shabbat-
violating actions that are truly necessary. Nonetheless, advocates
of this approach generally assume that any violation is justified on
the grounds that the deleterious consequences of nontreatment could
themselves endanger the lives of Jews, and are thus to be understood
as piku’ach nefesh for Jews, which, as above, is permitted uncondi-
tionally.?

Alternatively, some authorities take a more principled approach
to making this allowance in contemporary society, regardless of
concern for the deleterious results of not saving gentile life. The
mechanism for this approach is to limit the Gemara’s ruling to gen-
tiles of the type that were common in the society of Talmudic times,
i.e. idolaters, claiming that it is not applicable to the gentiles in our
society. One source cited as a basis for this view is the Ramban, who
counts helping and saving a ger foshav, a gentile who has accepted
the seven Noahide laws, including violating Shabbat to save his life,
as a mitzvah.”” If one takes the position of the Ramban (and Rav

% The Chatam Sofer mentions this as a possibility—if the ill-will could result in
danger, then Torah-prohibited melachot are permitted. The /ggerot Moshe men-
tions this as a general concern, even if the individual doctor is not worried about
his particular case, he raises a possible uproar resulting from this type of behavior,
either on the part of the citizenry or the government. The Tzitz Eli’ ezer explains
that the doctor should have in mind that he is acting to save himself and Jewry in
general from deleterious consequences rather than to save the gentile patient. The
Minchat Yitzchak raises the possibility, mentioned by some of the aforementioned
poskim as well, that the external pressures to perform the action lower it from a
de-orayta to a de-rabbanan based on the principle of melacha she-einah tzericha
le-gufah, a melacha performed for ulterior or abnormal purposes. Once it has been
reduced to a de-rabbanan, he can permit based on the general rule of eiva, ill-will.
While this understanding of the principle is itself controversial, it exemplifies the
recognition that there needs to be a permit for melachot de-orayta.

27 “Omitted positive mitzvot,” listed in the Rambam’ s Sefer Ha-Mitzvot at the end
of the mitzvot asei, mitzvah 16.
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Ahron Soloveichik points out that there are others who take this view
as well), the question then remains whether contemporary gentiles
are defined as gerei toshav. Rav Nachum Rabinovitch, rosh yeshiva
of the Hesder Yeshiva in Maaleh Adumim and author of Melumedei
Milchama, a book of responsa related to army service and security
matters, applies the aforementioned principle of the Ramban, and
cites authorities who rule that the gentiles of today are generally
defined as gerei toshav. As such, he rules that saving the life of a
gentile is warranted on Shabbat.”® My teacher and rosh yeshiva Rav
Aharon Lichtenstein of Yeshivat Har Etzion explained to me that
while the views that take the first approach address the practical is-
sue, justifying saving the life of a gentile under certain conditions,
they sidestep the fundamental issue. Rav Lichtenstein said that were
he to be confronted with a case of violating Shabbat to save the life
of a gentile, he would act to save the life of the gentile on principle,
relying on those views that allow for it in principle, not based on
societal concerns alone. Rav Lichtenstein also mentioned that his
rebbe and father-in-law, Rav Yosef Dov Soloveitchik, ruled that this
was permissible even in cases where there would be no problem of
negative results, independent of such issues.” Along similar lines,
Rav Ahron Soloveichik cites numerous sources regarding the status
of ben noach and ger toshav, leading to the conclusion that sav-
ing the life of a gentile is warranted based on the notion that sav-
ing the life of a gentile mandates Shabbat violation on substantive
grounds.*

2 Responsum 43, pp. 144—146. He states his opinion regarding an innocent
Christian or Muslim (as opposed to a terrorist). He also claims that taking care of
enemies in accordance with international regulations is also warranted to prevent
ill-will toward Jews (along the lines of the first approach), a ruling for which he
cites several sources.

# T heard Rav Lichtenstein express this idea in a tish in his home on Shabbat
Parshat Lech-Lecha, 5762 (October 27, 2001). I followed up with him personally
in the course of preparing this document, on 9 Tammuz 5763 (July 9, 2003).

30 This idea is discussed in Od Yisrael Yosef Beni Chai, in the third article, titled
“Be-inyan Mevakerin Cholei Akum mipenei Darkei Shalom,” on pp. 17-28. He
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PROHIBITION OF MEDICINE

As mentioned above, in situations where there is no threat to life,
medical treatment on Shabbat is far more limited. The extreme ex-
ample of this involves cases where all medicinal treatment is prohib-
ited per se. The rabbis forbade healthy people with minor ailments
from taking medicine on Shabbat. The reason for this prohibition
was based on the fact that in Talmudic times, and until relatively re-
cently, most medicines needed to be ground up, which is a violation
of the melacha of tochen, grinding. In order to prevent the prepa-
ration of medicines, which would usually lead to the violation of
this melacha, medicinal treatment was prohibited.’' Most authorities
rule that this prohibition still applies fully to medicines nowadays,
even though it is not common for people to grind up medicines, and
the medication being discussed for Shabbat is generally ready-made
and available within the home.*” (Purchasing the medication on
Shabbat in cases where there is no danger is problematic for reasons
pertaining to commerce.) There are some authorities who, while not
writing off the decree altogether, are more lenient on certain aspects

cites numerous sources that support his claim, as well as explaining those which
do not seem to fit this model at first glance. The sources regarding ger toshav
include, in addition to the Ramban cited above, Rashi (Arachin 29b), Rabbeinu
Yona, Sefer Yereim, Ra’avad (Hilchot Issurei Bi’a 14:8), the Ba’er Ha-Gola (CM
266, 425), the Aruch Ha-Shulchan (YD 254:3), the Rema (OC 156) with the Gra,
ibid., and Rav Eliyahu Henkin (Ha-Darom 10, Elul 5719 [1959], pp. 5-9). The
article, however, does not focus on the practical ruling. This information I heard
from Rav Mosheh Lichtenstein, who told me in the name of the late Rabbi Dr.
David Applebaum HYD, a very close student of Rav Soloveichik who was a
practicing physician, that Rav Soloveichik told him that saving lives of gentiles is
warranted even in the absence of the external concerns mentioned above. Thanks
to Rav Mosheh Lichtenstein also for the reference to the article.

31 Based on the Gemara Shabbat 53b, Rambam 21:20, Tur and Shulchan Aruch
(328:1).

32 Note the sources cited below, who deal with instances in which medicine is
permitted and all maintain the assumption that there is a general problem. One
example is Rav Moshe Feinstein’s view (Iggerot Moshe, OC 3:53).

Wiesen.indb 220 4/28/09 4:12:04 PM



Laws of Medical Treatment of Shabbat 221

of medicinal treatment, taking into account the changes and differ-
ences in the preparation of medications from the way it was done
in previous generations, not applying the decree to treatments that
were not technically included in it originally.*

One example is that medication prescribed for an extended pe-
riod to help recovery from illness can be taken on Shabbat even after
one feels better.’* Medication for a minor malady that is effective
only if taken every day is a subject of debate. According to some
authorities, including the Chazon Ish, one may continue taking the
medicine on Shabbat.* According to other authorities, including

33 Yalkut Yosef (Hilchot Shabbat, pt. 4, pp. 135-139), a collection of halachot by
Rav Yitzchak Yosef, son of Rav Ovadya Yosef (the book has his father’s ap-
probation, stating that he stands by its rulings), cites a combination of reasons
to allow for medical treatment in many cases, each with sources to back it up.
Particularly noteworthy for Ashkenazim drawn to this approach are the citations
from Rav Shlomo Kluger (in Sefer Ha-Chayim 328:6 and in Shenot Chayim, pt,
1, 152:5, which should be 4 but it is labeled 5, as is the one after it) and Rav
Avraham Chaim Naeh (in Ketzot Ha-Shulchan, Badei Ha-Shulchan, 134:7, pt.
2). Rav Kluger discusses whether medicines one began taking before Shabbat are
excluded from the decree, for even in the time of the Gemara these would have
been prepared in advance, and there would be no concern for grinding. He also
distinguishes between medicines that are ground, to which the decree applies, and
medicines that are boiled, to which the decree never applied (even though cook-
ing is also prohibited on Shabbat). Rav Naeh does not rule conclusively in this
direction, but says that it can be combined with other mitigating factors to allow
for treating minor ailments. He refers to the prohibition as being a prohibition
that is not as severe as it was, for the reasons mentioned. Thanks to Rav Doniel
Schreiber for referring me to the Yalkut Yosef.

3% Based on Iggerot Moshe (OC 3:53), Shemirat Shabbat Ke-Hilchatah (34:17);
cited in Piskei Teshuvot 328:28 with no dispute and in The 39 Melochos (p. 485)
as a matter of “general agreement.”

35 Shemirat Shabbat Ke-Hilchatah, chap. 34 n. 76, as well as the Piskei Teshuvot
(328, n. 100), cite the Minchat Shabbat (commentary on the Kitzur Shulchan
Aruch) 91:9, who quotes the Sefer Ha-Chayim of Rav Shlomo Kluger, that all
agree that if one started treatment before Shabbat, it can be continued on Shabbat,
and that medicines which are not prepared by grinding can be taken under such
circumstances. He also cites the Chazon Ish, quoted in the Imrei Yosher (Mo’ed
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Rav Moshe Feinstein and Rav Shlomo Zalman Auerbach, one may
do so only in situations where missing a dose of the medication will
cause the person to fall ill, in accordance with the definition of a
choleh she-ein bo sakana, who is allowed to take medicine, as will
be explained below.*

Furthermore, only treatment that is defined as medicinal is pro-
hibited. And not every treatment is halachically defined as medici-
nal. Below are several issues where there is discussion among the
authorities as to whether or not the decree applies, and, accordingly,
whether or not these treatments are permissible on Shabbat.

* Foods that provide nutritional or medicinal value: Any foods or
drinks that are consumed by healthy people are permitted to be
consumed, even if they have therapeutic value, even if the person
taking them would not normally eat these foods, and even if the
person is taking them specifically for their therapeutic value.?’

* Vitamins: It is debated whether vitamins are considered medicine
or food. Rav Moshe Feinstein rules that if the vitamins are taken
for added strength and disease resistance, and not to strengthen
a person who is otherwise weak (which would be prohibited as
medical treatment), then taking them does not fall under the ban
on medication.’® Similarly, Rav Yosef Dov Soloveitchik is quoted
as saying that taking vitamins is basically another form of ingest-

99), as taking this position. Shemirat Shabbat Ke-Hilchatah also quotes the Shenot
Chayim (also by Rav Shlomo Kluger) to this effect.

36 Rav Feinstein in Iggerot Moshe, OC 3:54. Rav Auerbach is quoted in Shemirat
Shabbat Ke-Hilchatah, chap. 34 n. 76.

37 Based on a Mishna, Shabbat 109b (14:3 in Mishnayot), Rambam 21:22, Tur and
Shulchan Aruch in 328:37.

3 In the same responsum mentioned above. He explains that since the person is
not ill, there is less cause for concern about getting “carried away”” and grinding,
and therefore cases where the person is totally healthy were not included in the
ban. This is to be distinguished from minor ailments, which is precisely where the
ban applies.
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ing the nutrients from foods, and, as such, is permitted.** Others
disagree and claim that this is a form of medicine being taken by
healthy people, precisely the case regarding which the decree was
issued, and is thus prohibited.** Rav Shlomo Zalman Auerbach
distinguishes between different types of vitamins: those taken as
a replacement for the nutritional content of particular foods are
permitted as the foods themselves would be, while those taken
to strengthen the person beyond the effects of regular foods are
prohibited as medicines.*!

* Preventive medicine: Along the lines of the preceding discus-
sion, taking medication for a condition one anticipates coming
about, such as antacids before eating food that one expects to
give heartburn, is also permitted.** Similarly, one is allowed to
take medicine to prevent suffering from seasonal allergies, where
the medication is taken to prevent the onset of the symptoms.*

» Nonmedicinal treatments: This will depend on what type of
“treatment” it is; spraying deodorant (stick deodorant is problem-
atic for other reasons)* and applying talcum powder to absorb

¥ From a shiur by Rav Doniel Schreiber at Yeshivat Har Etzion, 5762 (YHE-CD
project 5762, CD 1, shiur 15).

4 Berit Olam (Melekhet Refu’a, 38) and Responsa Mishneh Halachot (4:51),
based on Mishna Berura (328:120). Note that Rav Moshe Feinstein, in the tes-
huva mentioned, provides an alternative explanation (limitation) for the basis of
this approach, the quotation from the Mishna Berura.

' Quoted in Shemirat Shabbat Ke-Hilchatah (chap. 34, n. 85). All information
in this paragraph, except where otherwise noted, is based on Piskei Teshuvot
(328:30).

2 The 39 Melochos, pp. 483484, based on the previously cited Iggerot Moshe.

* From Rav Doniel Schreiber in the shiur mentioned in n. 39 above.

* The 39 Melochos lists “Using solid deodorant sticks” among examples of
memarei’ach, a tolada (subsidiary) of the melacha of memachek (p. 917). The
prohibited activity performed is the smoothing of a semisolid substance, since you
spread it on yourself and you want it to stay there. He mentions that it is permis-
sible to use roll-on deodorant, which works in a different manner. My thanks to
Rav Yaakov Francus for his help in explaining this concept.
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perspiration, applying ice to a bruise, and wearing a brace are all
permitted.*

* Brushing teeth on Shabbat: This too is a matter of debate. I found
four different positions, with some differences between them (see
notes), among modern authorities. (1) Rav Moshe Feinstein, Rav
Yitzchak Yaakov Weiss, Rav Eliezer Waldenberg, Rav Moshe
Zweig, Rav Shlomo Zalman Auerbach, and Rav Neuwirth
(Shemirat Shabbat Ke-Hilchatah) rule that brushing teeth with
toothpaste is prohibited.*® (2) Rav Avraham Chaim Nach rules
that using toothpaste (by hand) is permitted, but that using a tooth-
brush is prohibited.*’ (3) Rav Yechiel Yaakov Weinberg rules that

4 Spray deodorant is permissible because it is considered hygienic treatment rather
than medical, as explained in The 39 Melochos, p, 479, based on Shulchan Aruch
(328:22) and common practice. Talcum powder is considered to absorb and not
heal, as explained in Shemirat Shabbat Ke-Hilchatah (34:12). Ice treatment and
braces are permissible as treatments never performed medicinally, as explained in
Chayei Adam (Hilchot Shabbat 69:5) (the examples come from The 39 Melochos,
p. 484; braces are also mentioned in Shemirat Shabbat Ke-Hilchatah 34:29-30).
 Rav Feinstein’s ruling appears in Iggerot Moshe, OC 1:112. He rules that if
one does not apply toothpaste or wet the brush before or after, then it is permit-
ted to use a toothbrush. But I did not put this in the third category, which permits
normal use of a toothbrush. This feshuva is quoted in The 39 Melochos on p. 919,
as an example of memarei’ ach, a tolada (subsidiary melacha) of memachek (as
above in n. 44), and n. 55 there (p. 685). Rav Weiss’s ruling appears in Minchat
Yitzchak (3:48). Rav Waldenberg’s ruling is in Tzitz Eliezer (pt. 7, 30:2). Rav
Zweig, in Ohel Moshe (2:98), explains that there is a problem of medical treat-
ment, since toothpaste is made under medical supervision, and people use it for
dental health, as well as problems in using both toothpaste and a toothbrush per se,
even separately. A letter (feshuva) of Rav Auerbach’s is cited in the Seridei Eish,
in response to Rav Weinberg’s feshuva on this topic, explaining that brushing is
something that could be permitted, but the custom is to prohibit; he mentions one
technical problem (see below for the source). The source in Shemirat Shabbat
Ke-Hilchatah is 14:34 (the sources on this topic, other than Rav Soloveitchik and
Rav Auerbach, are quoted in fn. 95 there. Note the correction in the citation of
the Seridei Eish).

47 In the Ketzot Ha-Shulchan 138, in n. 31 of the Badei Ha-Shulchan, s.v. mutar
le’shafshef. He prohibits use of a toothbrush because of uvdin de-chol, that is, he
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brushing teeth with a toothbrush and no toothpaste is permitted.*®
(4) Rav Hershel Schachter cites Rav Yosef Dov Soloveitchik
as having ruled that brushing teeth normally is permitted.* Rav
Ovadya Yosef, in four consecutive responsa, discusses numer-
ous potential problems that can come up with regard to brushing
teeth, and concludes that brushing teeth is permitted so long as
you do not always bleed when you brush. And even if you some-
times bleed from the brushing, it is still permitted to brush with a
toothbrush and toothpaste. Nonetheless, he recommends having
a special toothbrush set aside for Shabbat, to avoid the problem
of uvdin de-chol, engaging in an activity that is a markedly week-
day activity. He also rules that one should not rinse off the brush
after one’s final use of it on Shabbat, comparable to not washing
dishes that one will not need for the rest of Shabbat.*

* Soap: Regarding bar soap, there are a number of reasons cited
for why it should be prohibited, with a general consensus that it
is prohibited.”® With regard to liquid soap there is some debate.

considers it to be a markedly “weekday” (non-“Shabbosdig”) activity, not be-
cause of the more substantive issues cited above in the first position.

4 Rav Weinberg in Responsa Seridei Eish 1:30.

4 Nefesh Ha-Rav, p. 168.

0 Responsa Yabi’a Omer (pt. 4, OC, 27-30). In no. 27 he deals with the aforemen-
tioned issues of memachek and memarei’ ach. In no. 28 he deals with the issue of
nolad, that a new substance is being created. In no. 29 he explains why there is no
problem of medical treatment and the decree against grinding medicine does not
apply. In no. 30 he deals with the issue of sechita, squeezing out material, with
regard to the toothbrush. Thanks to Rav Shlomo Levi, rosh kollel at Yeshivat Har
Etzion, for his help in understanding the ruling not to wash the brush. I noticed af-
terward that a similar explanation is provided in Menuchat Ahava (20:6), by Rav
Moshe Levi of Bnei Brak, who also rules in accordance with Rav Ovadya Yosef.
3! The Rema (326:10) rules that it is prohibited to wash one’s hands with “borit,
which is called zayif in Ashkenaz,” which is understood to be a reference to
soap. The Mishna Berura (326:29-30) rules in accordance with the Rema and
cites further reason to prohibit based on the Tiferet Yisrael, who felt that soap in
his time was even more problematic than the soap of the Rema. Accordingly,
Rav Avraham Chaim Naeh (Ketzot Ha-Shulchan 146, Badei Ha-Shulchan 32),
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Rav Moshe Feinstein mentions that many people permit the use
of liquid soap, but states that the reason for this leniency eludes
him, and he rules that it, too, is prohibited. Nonetheless, other
authorities, including the Aruch Ha-Shulchan and Rav Avraham
Chaim Naeh, rule that use of liquid soap is permitted, and this is
the ruling cited in Shemirat Shabbat Ke-Hilchatah, with the ca-
veat that it is better to prepare the soap before Shabbat.’> The 39
Melochos cites both views, and mentions that as a result of this
dispute some people dilute the liquid soap to make it “especially
thin,” to eliminate the potential problem.>

e Removal of splinters or other foreign items that have entered
one’s body: This too is permitted, provided that the removal will
not necessarily cause bleeding. (“Not necessarily” meaning that
even if it is possible that bleeding will result, the action is per-
mitted so long as one cannot be sure that there will be bleeding.
This is because the resultant bleeding is unintentional, if not un-
desired, and so as long as bleeding does not necessarily result,

Shemirat Shabbat Ke-Hilchatah (14:16) and The 39 Melochos, pp. 915-916, rule
that using solid soap is prohibited. However, in their footnotes, each of them deals
with the reasons cited for this prohibition and whether or not they should apply to
our soap, which is apparently different from the soap that was first discussed by
the poskim mentioned above. Each concludes that our soap is prohibited, in light
of the custom not to use soap, and, more modern sources, such as Rav Moshe
Feinstein (I/ggerot Moshe OC 1:113), rule unequivocally that it is prohibited (Rav
Feinstein wrote after Rav Naeh). Furthermore, The 39 Melochos points out (p.
916) that if the soap has become soft in a dish with an accumulation of water, the
problems mentioned above may still apply. Shemirat Shabbat Ke-Hilchatah (n.
49) cites Rav Shlomo Zalman Auerbach that this may be considered something
which could have been permitted, but the custom is to forbid, which is also bind-
ing under normal circumstances. However, in light of this, it seems that under
extreme circumstances there may be room to permit use of soap in cases other
than the exception cited by The 39 Melochos.

32 The source in the Aruch Ha-Shulchan is 328:11 (end). The source in Rav Naeh’s
book is the same as in the preceding note, at the end of sec. 32. The source in
Shemirat Shabbat Ke-Hilchatah is also in the same section as above, with n. 50.
3 Page 916.
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it is permitted. This is called davar she-eino mitkavein, and the
prohibited case is called a pesik reisha.)**

“SICK BUT NOT ENDANGERED”

Between the poles of life-saving treatment and the limits on treat-
ment of the healthy lies the intermediate case and the rules of the
non-endangered ill. The term in halacha for this middle group is
choleh she-ein bo sakana, literally translated as a person who is sick
but whose life is not in danger. In other words, halacha defines a
category of sickness that, while not severe enough to be classified as
involving danger to life, nonetheless does not fall into the category
of healthy people discussed above. Before providing examples, it is
worth defining the general principles of what can be done for or by
such a person.

The decree against taking medicine applies only to healthy
people with minor ailments and not to a choleh she-ein bo sakana.
Furthermore, if the person needs some medical care that requires the
violation of Torah-based laws of Shabbat, they can be performed for
him by a gentile.” (The general prohibition against asking gentiles
to violate Shabbat on your account is known in halacha as amira le-
akum or amira le-nochri.)*

3 Regarding splinters: the Mishna Shabbat 122b (17:2 in the Mishnayot) states
that one may use a needle to remove a splinter, which is cited in Rambam 25:8,
Tur and Shulchan Aruch in 308:11. Puncturing an abscess (swelling): the Gemara
Shabbat 107a explains that if it is done only to release the liquid, with no inten-
tion of creating an “opening,” meaning as a professional medical treatment, then
it is permissible. This is cited by the Rambam in 10:17 and the Tur and Shulchan
Aruch in 328:28. (This is external in that it relieves pressure rather than heal a
malady.)

3 Mishna Berura (328:1) mentions that the decree of medicine does not apply,
and the Shulchan Aruch (328:17) rules that Shabbat violations can be performed
by asking a gentile.

% The rules governing amira le-nochri are beyond the scope of this article. For
more on this, see Shabbat 121a and 150a, Shulchan Aruch OC 306-307, Shemirat
Shabbat Ke-Hilchatah chaps. 30-31 and The 39 Melochos, pp. 63—89.
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There is a major debate regarding exactly what a Jew can do in
terms of violating other laws of Shabbat for such individuals. The
Shulchan Aruch cites four views, and states that the preferred view
is that in standard cases rabbinic violations immediately necessary
for the treatment that cannot wait until after Shabbat are permitted if
performed with a shinui, i.e., in an abnormal way that mitigates the
severity of the violation. Similarly, it is permissible to move or uti-
lize an item which is muktzeh if it is necessary to attain treatment.”’
There is one exception where this rule is relaxed according to the
Shulchan Aruch, and it will be explained below in the listing of ex-
amples. Regarding the performance of Torah-prohibited melachot
with a shinui (which is considered a more severe rabbinic prohi-
bition), Shemirat Shabbat Ke-Hilchatah cites a group of authori-
ties who are lenient in this matter, and cites Rav Shlomo Zalman
Auerbach as stating that one can rely upon this view when a Torah-
prohibited melacha is necessary to treat the individual, and there is
no gentile available to perform it.%®

What illnesses are defined as choleh she-ein bo sakana? The
Shulchan Aruch lists many different illnesses and their treatments,>
the principles of which will serve as the basis for modern applica-
tion. For our purposes it is useful to deal with contemporary lists.
Shemirat Shabbat Ke-Hilchatah lists numerous examples or criteria
for choleh she-ein bo sakana, though he is careful to qualify it by
pointing out that this category precludes any situation where there is
a possible risk to the person’s life.

 Lying down: The “classic” case is a person who is so sick that he
or she needs to lie down rather than move around freely.

 Fever: The second cases is someone suffering from a fever at
a temperature with which people do not normally leave home

37 Shemirat Shabbat Ke-Hilchatah 33:6 cites this law as well as sources for it.
%33:2 n. 17*.

% 328, especially secs. 20-36, 39-41.

€033:1.
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(Shemirat Shabbat Ke-Hilchatah cites a source which mentions
38° Celsius, which corresponds to 100.4° Fahrenheit, but points
out that one should respond in each case in accordance with how
sick the person is or seems, as opposed to one specific numerical
cut-off point).®!

* Great pain: The third example is pain that weakens the whole
body, such as a migraine headache.

o If the person feels healthy now: A person who is currently
healthy but may become ill if he or she does not receive medical
treatment also falls into this category.

» One of a person’s limbs is at risk of losing its normal function,
and doctors assess that there is no risk of the situation becoming
worse if treatment is delayed until after Shabbat: As alluded to
above, the Shulchan Aruch rules that in this case, rabbinic prohibi-
tions can be violated even without a shinui. However, for Torah-
based melachot, the action should preferably be performed by a
gentile. Shemirat Shabbat Ke-Hilchatah cites in the name of Rav
Shlomo Zalman Auerbach that if it is difficult to find a gentile to
help, one may perform the action with a shinui. In a footnote on
his description of this case, Shemirat Shabbat Ke-Hilchatah cites
Rav Eliezer Waldenberg, who wrote that he was told by doctors
that nearly every case where a particular limb is at risk there is
some risk for the entire body, and, as such, he considered such
cases to be defined as choleh she-yesh bo sakana, with the result
that the stringency mentioned above does not apply, and Torah-
based melachot are to be violated by Jews, even in an ordinary
way, on behalf of such a person.®

* A woman who has given birth: This encompasses the period
starting from the eighth day postpartum (until then she is con-
sidered to be a chola she-yesh ba sakana) until the thirtieth day.
These numbers apply in cases where the woman’s status is nor-

1 Note 2 in chap. 33, on the section cited above.
2 Note 9, referring to Responsa Tzitz Eliezer, pt. 8, 15:10, sec. 9.
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mal; obviously if she is in a weaker state than normal, the rules
that apply to that level of sickness are in effect.

* A young child who needs medical attention: A child in need of
medical help is generally considered to be a choleh she-ein bo
sakana, and the restrictions mentioned above regarding healthy
people do not apply.

In sum: if faced with an individual whose life may be in danger,
one must take any and all action to help save the person, and while
planning ahead is recommended in the relevant cases, considering
approaches that minimize the violation is only permissible if it does
not take extra time. Acting reasonably and appropriately, even at
the cost of Shabbat violations, is not only permissible, it is a great
mitzvah.

In cases where a person has fallen ill, but there is no reason to
think that the person’s life is in danger, medicines may be provided,
and, if necessary, most actions that do not involve Torah-prohibited
melachot may be undertaken, preferably with a shinui. If Torah-pro-
hibited melachot are necessary, then the services of a gentile should
be sought, and if there is a risk of losing a limb and the interven-
tion is absolutely necessary, a Jew may perform a Torah-prohibited
melacha with a shinui.

However, in cases where a person feels a little bit under the
weather or has some slight discomfort, most authorities rule that
medicinal treatment must be avoided altogether. Exceptions are
cited for activities beneficial to one’s health that are not defined as
medical or medicinal. As noted above, there are some authorities
who allow for more treatments even in these cases, with certain lim-
its and parameters.
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Eye of the Beholder:
Ophthalmic Illness in Talmudic Literature

Elan Rosenblat

It is difficult to ascertain the medical knowledge that the authors
of the Talmud possessed. Medical topics were generally discussed
in reference to ethical or judicial matters without further elabora-
tion on pathophysiology. Using the sparse references available,
this paper will give a brief insight into medicine during Talmudic
times.

The eye is used in many different contexts in the Biblical and rab-
binic literature. It is used metaphorically in reference to one’s gen-
eral appearance (“eye of the earth™), positive things (“good eye”),
and negative things (“evil eye”) (Exodus 10:5, Avot 2:9, Berakhot
20a). Talmudic authorities refer to the eye as a well or spring and,
based on its production of tears, felt it was the water supply of the
human body. For example, in discussing the reason for the flood,
Rav Jose said, “The generation of the flood became arrogant only
as result of the eyeball, which resembles water” (Sanhedrin 108a).
Furthermore, the word for “eye” in Hebrew, ayin, is derived from
the word ain, which is defined as “spring” (Genesis 16:7, Sanhedrin
108). Based on the belief that the eye was like a spring, the mech-
anism by which brain injury was thought to cause blindness was
believed to be overflow of fluid from the brain to the eye. This cor-
responds to the Hippocratic theory that all diseases are related to the
balance of humors or fluids (Gordon 758).

Elan Rosenblat is a fourth year student at the
Albert Einstein College of Medicine.
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TALMUDIC PERCEPTION OF ANATOMY

The Talmudic knowledge of anatomy was derived mainly from
dissection of animal eyes, because many Jewish laws require ex-
amination of animals after slaughtering (Mansour). Their beliefs re-
garding the anatomy of the eye included that it was an organ embed-
ded in fat and protected by the skull and eyelashes, and that it was
made up of seven layers which translate into the modern-day ocular
conjunctiva, sclera, cornea, choroid, retina, iris, and lenticular cap-
sule (Gordon 760). Another sophisticated belief in comparison with
Hippocratic medicine involved the relationship between the eye and
the heart, as explained in the Zohar: “In the interior of the eye are
found many small nerves and blood vessels. The center pillar pro-
duces sight, one branch goes up to the top of the head, and another
branch terminates at the heart” (Gordon 762). The idea that the eye
was connected to the heart sprouted the belief that major diseases
have ocular manifestations. Interestingly, the letter ayin, which is
also the Hebrew name for “eye,” pictorially demonstrates the path
of the optic nerve (see Figures 1 and 2).

Figure 1. The Hebrew letter ayin. Figure 2. The path of the optic nerve.
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PATHOPHYSIOLOGY OF OCULAR DISEASE

The rabbis of the Talmud gave various possible causes for eye
disease. In tractate Pesachim the rabbis discuss the influence of food
on health. There it is taught that Babylonian kutach (a dip composed
of sour milk, moldy bread crumbs, and salt) blinds the eyes, coarse
bread, fresh beer, and raw vegetables remove one five-hundredth of
a person’s eyesight, while refined bread, fatty meat, and old wine
illuminate the eyes (Pesachim 42a) In a separate tractate Rabbi
Yohanan said that “[excessive] walking is harmful to the eyes”
(Kethuboth 111a). This thought is reiterated in tractate Berakoth,
where an unnamed master scholar is quoted as saying, “Long strides
diminish a man’s eyesight by a five-hundredth part. What is the
remedy? He can restore it by [drinking] the sanctification wine of
Sabbath eve” (Berakoth 43b). In tractate Nedarim, R. Johanan ben
Dahabai said that children are born blind “because they look at ‘that
place,” ” referring to a woman’s genitals (Nedarim 20a). Another
prominent belief was that smoke was an ocular irritant, from the
verse “as vinegar to the teeth, smoke to the eyes” (Proverbs 10:26).
Some authorities felt that the substance of tears influenced the health
of the eyes. R. Eleazar said: “A limit has been set for [the tears of]
the eye. [There are three kinds of tears which are beneficial;] tears
caused by a drug, mustard, and collyrium, but the tears caused by
laughter are best of all. There are three kinds of tears which are
harmful: tears caused by smoke, weeping through [grief, and strain-
ing in] a privy, but [tears which result from the death] of a grown-up
child are worst of all” (Lamentations Rabbah 2:15). Displaying an
advanced understanding of genetics, the Talmud discusses the off-
spring of a blind man: “It is obvious that the seed is mixed up, for
otherwise the blind should produce a blind offspring” (Hullin 69a).
The importance of cleanliness was a relatively progressive preven-
tative measure used by Jews in Talmudic times. Poor hygiene was
felt to be detrimental to vision, as seen in Tractate Sabbath: “If the
hand [be put] to the eye, let it be cut off” (Sabbath 108b). In trac-
tate Nedarim, Rav Jose quotes Samuel as saying that “scabs of the
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head [caused by not washing clothing] lead to blindness.” Based on
this quote, Rav Jose felt that laundering was even more important
for one’s health than bathing. Prenatal care was also thought to be
important for eye health, as Rav Ashi is quoted in reference to a
pregnant woman as saying, “One who eats cress will have blear-
eyed children. One who eats fish brine will have children with blink-
ing eyes. . . . One who eats eggs will have children with big eyes”
(Ketuboth 60b—61a).

DESCRIPTIONS OF SPECIFIC OPHTHALMIC DISEASES
IN THE TALMUD

The Talmud describes many different eye diseases and gives
different explanations for their causes, many of them homiletic in
origin. One example is with nystagmus, a condition where one has
unintentional horizontal or vertical movement of the eyes. Rabbah
explains that the eyes of the residents of Tigris move to and fro
because they live in dark homes (Berohoth 59b). Ptosis, drooping
of the eyelids, may have been seen with Jacob: “Now Israel’s eyes
were heavy with age, he could not see” (Genesis 48:10). The use of
the word “heavy” is a reference to the weakness of the upper eye-
lids. The modern understanding of age-related ptosis is involutional
deterioration of the levator aponeurosis. Furthermore, it is clear that
Jacob’s visual capabilities were intact, as a few verses earlier it says,
“Then Israel saw Joseph’s sons” (Genesis 48:8). Another condition
possibly described in the Talmud is presbyopia, an age-related de-
crease in one’s ability to see near objects, as in “The eyes which
used to see at distance do not now see even near” (Leviticus Rabbah
18:1).

Another Biblical reference to ocular disease is observed with
Leah. In Genesis 29:17 it is written, “Leah’s eyes were weak, and
Rachel was beautiful in appearance.” The Bible’s comparison of
Leah’s eyes to Rachel’s beauty alludes to the fact that Leah’s con-
dition influenced her appearance. The Talmud elaborates, for Rab
states that Leah thought she was to be wed to the wicked Esau,
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“and she wept until her eyelashes dropped” (Baba Bathra 123a).
Blepharitis, one possible explanation for Leah’s malady, is defined
as a chronic inflammation of the eyelid margins causing redness,
itching, and irritation of the eyes which in some cases can lead to
loss of eyelashes. The cause of the disease is still unclear, but it has
associations with staphylococcal infection and seborrhea. There are
other instances in the Talmud where loss of eyelashes is attributed
to excess weeping, such as the story of Rabban Gamliel, who, af-
ter hearing that his neighbor had died, “wept in sympathy with her,
until his eyelashes fell out” (Sanhedrin 104b). Another reference to
eyelashes is seen in the Mishnah, where a priest is disqualified from
performing his priestly services if he lost his eyelashes (Bekhoroth
7:3).

PRACTICAL IMPLICATIONS OF OCULAR DISEASE

A relevant example which has practical implications in Jewish
law is the different eye diseases which may disqualify a priest from
performing the priestly service. This topic is dealt with extensively
in the Mishnah Bechoros, which disqualifies one who has no eye-
brows, has only one eyebrow, or is a charum. The Mishnah explains
a charum as follows: “One who can paint both his eyes with one
movement. Both his eyes are low, one eye is high, or one eye is
low, or he focuses on the lower story and the upper story simultane-
ously, one who cannot bear the sun, one who has unmatched limbs
or watery eyes. One whose eyelashes fell out is unfit for reasons of
unsightliness” (Bechoros 7:3). This passage references strabismus,
a misalignment of the eyes. This disease entity can be caused by
many things, including congenital amyblopia or injury to the nerves
involved in ocular movement (cranial nerves three, four, and six).
This passage also makes references to the aforementioned blephari-
tis as a disqualifier. Other examples of eye diseases which disqualify
priests are seen in Tractate Megillah: “a man whose eyes run should
not lift up his hands . . . a man blind in one eye should not lift up his
hands.” However, in both of these cases the Talmud maintains that
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if the community is comfortable with such an individual performing
his priestly duties, then he is permitted (Megillah 24b).

Another practical application of eye disease in the Talmud in-
volves disqualifying an animal for sacrifice. The Talmud (Bechoros
38a) disqualifies any animal “if the ris (eyelid) of its eye was punc-
tured, notched, or split, if there is a dak in its eye or an intermingling
or a chilazon nachash or a grape-shaped growth.” Rashi translates
dak as “cloth.” He seems to understand dak as a cataract, a clouding
of the lens. Rambam defines dak as a spot in the eye. The word dak is
used previously in Leviticus in reference to blemishes that disqual-
ify a priest (Leviticus 21:20). A nachash, which is also the Hebrew
word for “snake,” is thought to be a pterygium, a benign growth
which creeps (like a snake) onto the cornea (Mansour). An “inter-
mingling” is defined by the Talmud as “something that mixes the
color of the eyes” (Bechoros 38b). This condition is now described
as a coloboma, which is an iris sector defect caused by insufficient
closure of the embryonic fissure. The following Mishnah continues
with the topic of eye blemishes, discussing “white flecks or water
in the eye.” Both of these conditions lead to complete blindness and
may be another example of cataracts.

The Talmud’s understanding of ocular disease still has halachic
implications today. In tractate Abodah Zarah, Mar Samuel is quoted
as saying, “If one’s eye gets out of order, it is permissible to paint it
[treat it medically] on the Sabbath, the reason being because the eye-
sight is connected with the mental faculties.” Rab Judah follows by
saying that in any case of discharge, pricking, congestion, watering,
inflammation, or the initial stages of an eye illness, one may violate
the Sabbath in order to treat the eye (Abodah Zarah 28b). It is clear
from these two passages that the Talmud felt that almost any ocular
symptom would be considered a serious medical condition which
warrants desecration of the Sabbath. Interestingly, some benign dis-
ease entities, such as conjunctivitis (bacterial infection of the eye),
which ordinarily would not warrant desecration of the Sabbath from
a medical standpoint, meet the criteria as set by the Talmud to allow
desecration of the Sabbath in their treatment.
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This paper has considered a few of the interesting examples where
the Talmud discusses ophthalmic disease. The information present-
ed is only a limited sample of the medical topics discussed in the
Talmud. When analyzing the Talmud in a scientific light, it is im-
portant to reiterate that the descriptions of ocular disease occur in
both practical and homiletic matters and may not accurately reflect
the author’s medical knowledge.
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The Physician on the Sabbath

Juliana Rosenblat

The Sabbath is an integral part of every observant Jew’s life.
Therefore, it is imperative for observant doctors to be well versed
in what allowances are made for medicine on the Sabbath. Doctors
should study and develop expertise in the laws of Sabbath so that
they will not transgress the laws of them.' This paper delves into
various issues that observant doctors come across in their practice
of medicine on the Sabbath.

GENERAL PRINCIPLES

It says in the Torah, “Remember the Sabbath day, to keep it holy.
Six days you shall labor and do all your work; but the seventh day is
a Sabbath for the Lord your God, in it you should not do any manner
of work, you nor your son, nor your daughter, nor your servant, nor
your cattle, nor a stranger that is within your gates.”” Rashi explains
that the word zachor means both “observe” and “remember’’; he
explains that both words were spoken simultaneously, and that both
are of equal importance.’ Therefore, even if a patient’s care pre-
vents a doctor from physically observing the Sabbath, he still must
remember it in all of his actions.

! Yesod Vesoresh HaAvodah 6:3, as cited in the Encyclopedia of Jewish Medical
Ethics, p. 865. It should be noted that many topics presented in this summary
article are complex, and readers are encouraged to investigate issues thoroughly
on their own.

2 Shemot 20:7-10.

3 Rashi 20:7.

Julianna Rosenblat is a fourth year student at the
Albert Einstein College of Medicine.
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FOUR MAIN CATEGORIES OF THE SICK

Life-Threatened

The Rambam says that the general rule is that the Sabbath is like
a weekday for a person whose life is in danger.* Even if the patient
will live for only a short time (a few hours), one is still obligated to
desecrate the Sabbath to help him.’ There are five main subcatego-
ries of this grouping:

1. A patient who feels that he is in life-threatening danger even if his
physician does not think so (but if the disagreement pertains to a recog-
nized diagnosis, the patient’s opinion is disregarded).

2. A patient who the doctor believes is seriously ill (even if there is only
a possibly that he is seriously ill, and even at the stage where the disease is
not yet serious but the doctor believes it may become serious if not treated
on the Sabbath).

3. A patient who is able to move around on his own, but who can still
become seriously ill if not treated on the Sabbath (e.g., a diabetic who runs
out of insulin).

4. A patient who is in a state of illness that our sages have defined as
being dangerous, even if that condition is no longer deemed so by cur-
rent medical professionals (e.g., a woman in the first seven days following
delivery of a child or a woman who had an abortion after forty days of
pregnancy).

5. A patient whose limb is in danger (because in almost all cases when
a limb is in danger the medical state can easily progress to a state that is
life-threatening; thus someone whose limb is in danger is considered as
though he has a life-threatening illness).®

It is a basic principle of Judaism that doctors are required to set
aside the laws of the Sabbath if someone’s life is in danger or pos-
sible danger.” Not only is it their obligation, but a who physician

4 Rambam, Hilchot Shabbas 2:2.

5 Sh’ miras Shabbas Kehilchasa 32:2.

8 Nishmat Avraham on an introduction to siman 328 of the Shulchan Aruch.
" Shulchan Aruch Orach Chayim 328:6.
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takes precious time to ask questions about whether or not to violate
the Sabbath is considered to have “shed blood” because of the de-
lay the inquiry causes in the patient’s treatment. This concept can
be derived from the Torah verse “You shall guard My decrees and
My laws that man shall carry out and by which he shall live, I am
Hashem.”® Taken literally, this means that God would not want man
to die on account of keeping His commandments.

There are different opinions as to whether the laws of the Sabbath
are temporarily suspended, dechuyah, or totally inoperative, hutrah,
in order to save a life.” According to the rabbis who hold that the
laws are totally inoperative, everything can be done for a patient
as if it were a weekday.'” Among the rabbis who believe that the
Sabbath prohibitions are only temporary suspended,'! one should
take precautions to minimize the violation of Sabbath to the greatest
extent possible. This would include delaying treatment until after
the Sabbath, and preparing extensively before the Sabbath begins.
If it is not a dire situation, one must be sure to carefully calculate
the needs of the sick person before desecrating the Sabbath. For ex-
ample, one should preferentially violate rabbinical prohibitions as
opposed to Biblical ones."?

8 Vayikra 18:5.

? Encyclopedia of Jewish Medical Ethics, p. 866.

10 Tosafot (Responsa Yechaveh Daat, pt. 4 n0.30:5); other sources as cited in the
Encyclopedia of Jewish Medical Ethics, p. 866: Responsa Ravad n0.49; Responsa
Maharam Rottenberg no.200 (cited in Rosh, Yoma 8:14 and Responsa Rosh
n0.64:5): Mordechai, Shabbat, end of 466; Responsa Tashabatz, pt. 3 no.37;
Responsa Rama no.76; Magen Avraham 328:9; Responsa Rabbi Y.A. Herzog,
Orach Chaim no.3; Responsa Yechaveh Daat, pt. 4 no. 30; Responsa Yabiya Omer,
pt. 7, Orach Chayim no.58 and no. 53:5.

' Rashi, according to Beit Joseph, Orach Chayim 328, s.v. uma shekatav ra-
benu; Other sources as cited in the Encylcopedia of Jewish Medical Ethics, p.
866, Ramban, cited in Magid Mishneh, Shabbat 2:11; Responsa Rashba, pt. 1 no.
689; Ran, Beitzah 17a; Responsa Radvas, pt. 4 no. 66 and 130; Bei’ur HaGra,
Yoreh Deah 155:24 and 266:25; Shulchan Aruch Harav, Orach Chayim 328:13];
Minchat Chinuch, Musach HaShabbat after Hotzaah.

12 Sh’miras Shabbas Kehilchasa, 32:28, 29, 65-70.
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One may not prophylactically desecrate the Sabbath by such pre-
ventive care as can be administered after the Sabbath without con-
cern about exacerbating or worsening the patient’s condition.'? If
treatment for a person (even in a life-threatening condition) involves
a direct Biblical melacha (prohibition) and can be postponed until
after the Sabbath without any ill-effects, one should postpone it.'*
For example, if a patient requires an x-ray but it need not be per-
formed immediately, one should wait until after the Sabbath to take
the x-ray.

If a life-threatening situation arises on the Sabbath, it is prefer-
able that the physician be Jewish as opposed to a gentile. One reason
for this is that if people see a non-Jew dealing with the situation,
they will mistakenly think that only gentiles are permitted to des-
ecrate the Sabbath to save a life. However, if danger to the patient
is not imminent and a melacha must be transgressed, it is better that
a gentile perform that melacha.” In a shiur, Rabbi Dovid Ostroff
suggested that turning out the light to enable a patient to sleep is
an example of this. The Rambam similarly states that before a Jew
turns off the light to let a seriously ill patient sleep, he should ex-
plore alternative options, such as covering the lights or moving the
patient to another room.'®

The Non—Seriously Ill Patient
There are six main categories of non-seriously ill patients, as fol-
lows:

1. One who is bedridden or feels generally ill (e.g., a patient with in-
fluenza).

2. One who has a high temperature that would prevent most people
from going out (even if this particular patient is not confined to his bed).

3 Responsa Iggrot Moshe, Orach Chayim, pt. 3 no.69.
Y4 Sh’miras Shabbas Kehilchasa 32:23.

5 Sh’miras Shabbas Kehilchasa 38:1-3.

16 Rambam Shabbat 2:11; Mishnah Berurah 328:1.
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3. One who has severe external pain that makes him feel weak even if
he is not bedridden.

4. One who, although able to move around, will be forced to remain in
bed if not given prophylactic treatment (e.g., an asthma or migraine suf-
ferer).

5. One whom our sages have defined as a “non-seriously ill patient,”
such as a woman from the eighth to thirtieth day post-childbirth or abor-
tion (only an abortion after forty days of pregnancy), or a young child who
requires treatment.

6. A child until the age of nine or ten."”

To treat a “non—seriously ill patient” a Jew may only violate rab-
binic, not Biblical, laws. When transgressing rabbinical laws, the
physician should attempt to do these acts b’shinui (in an unusual
manner), but if this is not possible, a Jew may desecrate the rabbinic
laws in the regular way.'® ' If a specific treatment is necessary on
Sabbath, or even if it will quicken the patient’s treatment after the
Sabbath, a Jew may ask a gentile to do whatever is necessary for
the well-being of such a patient, even if it involves violating direct
Biblical laws.?® For example, one is allowed to take an x-ray on
the Sabbath in a non-life-threatening situation if it will make the
patient’s recovery faster. It is interesting to note that it is not neces-
sary to instruct a non-Jew to do work that a Jew is permitted to do,
even if it involves transgressing a rabbinic prohibition.?! Therefore,
a Jew would be permitted to give a subcutaneous injection (a rab-
binic prohibition), but would need a gentile to give an intravenous
drip (which may be a Biblical prohibition).

17 Nishmat Avraham, inroduction to siman 328, pp. 182—183.
'8 Orach Chayim 328:17; Mishnah Berurah 57.

Y Mishnah Berurah 328:102.

20 Mishnah Berurah 328:47.

2L Sh’ miras Shabbas Kehilchasa 38:4—13.
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The Patient with Minor Illness, or with Aches and Pains

This category includes patients who are only slightly ill, such
as someone with an irritating cough or headache, but who is not ill
enough to become bedridden. In this situation, a Jew is forbidden to
break any laws to help, whether Biblical or rabbinic. Additionally,
the patient may not take any medications. A non-Jew, on the other
hand, is allowed to desecrate rabbinic laws in order to help the pa-
tient.”

A Patient with Discomfort

This category includes people experiencing some discomfort—
for example, someone with a mild cough or skin ailment. No treat-
ment is allowed for a patient in this category, even if it is done by a
non-Jew.? It is interesting to note that Rav Moshe Feinstein ruled
that even though a healthy person who takes vitamins daily is al-
lowed to take them on the Sabbath, someone who is sick and does
not normally take them cannot, as the ill individual would be taking
the vitamins only because he feels sick.*

LAWS CONCERNING THE PHYSICIAN

Driving on the Sabbath

A physician should drive to a seriously ill patient on the Sabbath
as he would normally during the week.”> However, if he thinks there
is a possibility of having to drive on the Sabbath, he should prepare
beforehand. One opinion states that if a physician knows that he
will have to be at the hospital on the Sabbath, he should arrange
to sleep near the hospital to avoid driving home on the Sabbath.?

2 Mishnah Berurah 328:52.

2 Mishnah Berurah 328:3, 83.

2 Responsa Iggrot Moshe, Orach Chayim 3:54.

% Heard from S. Z. Auerbach z”[ by Abraham S. Abraham as cited in “Halachot
for the Physician on the Sabbath and Festivals,” p. 46.

% Responsa Iggrot Moshe, Orach Chayim 4:79.
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However, other opinions do not believe that he must sacrifice his and
his family’s enjoyment of the Sabbath in order to avoid desecrating
the Sabbath for a dangerously ill patient.”” Assuming that he stays
home, he should turn off the lights in the car before the Sabbath.
If he forgets to do this (and has time), he should do it once the car
door is closed.”® Even if there is no eruv, the physician is allowed to
carry all essential documents with him (e.g., an insurance card and
license), though he should do so with a shinui (in an unusual man-
ner, such as in his shoe). Once in the car, he should take the short-
est possible route and should not use the radio or other instruments
that are not necessary components of getting to the hospital.”” All of
these rules apply only to experienced drivers. If these restrictions
may endanger the driver or pedestrians at all, the physician should
drive normally to avoid any further danger on the trip.*

Once he has reached his destination, he must leave the documents
in his car and leave the car running with the keys in the ignition. If
there is a real possibility that the car may be stolen, he is allowed to
take his keys from the car in an unusual manner, even if there is no
eruv.* When he reaches his destination, he may not turn off the car
lights unless there is a possibility that he will need the car to drive
to another seriously ill patient on the Sabbath and is certain that the
battery will die. The car motor should not be turned off if, by turning
off the motor, the lights on the dashboard and inside the car will also
be turned off, unless leaving it on can result in a dangerous situation,
such as a child entering the car. If this is a fear, the motor can be
turned off in an unusual manner.*

A physician may be driven to the hospital by a non-Jew to help
a non—seriously ill patient if it is too far to walk.>* A member of the

¥ Sh’ miras Shabbas Kehilchasa 32:104 (Rabbi S.Z. Auerbach).

2 Sh’miras Shabbas Kehilchasa 40:54.

2 Sh’miras Shabbas Kehilchasa 40:50.

30 Sh’ miras Shabbas Kehilchasa 40:62

31 “Halachot for the Physician on the Sabbath and Festivals,” pp. 46—47.
32 Sh’miras Shabbas Kehilchasa 40:58-60.

33 Sh’miras Shabbas Kehilchasa 38:13
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house staff who lives close to the hospital and is due to come in on
the Sabbath morning is allowed to spend Friday night away from his
home and be driven to the hospital by a non-Jew. However, he can-
not travel to a destination that is more than an 11.5 kilometer, twelve
mil (techum) radius from the city limits. In this situation, even a
non-Jew would not be able to drive him to the hospital.** An attend-
ing physician, on the other hand, is allowed to stay more than 11.5
kilometers from the hospital if it is not certain that he will need to
go in on the Sabbath, and even if he did, it would only be for a seri-
ously ill patient. Once he has come into the hospital, though, he is
not allowed to be driven home even by a non-Jew.*

In all cases, it is preferable to use a non-Jewish driver. The physi-
cian can also then ask the driver to carry all of his medical equip-
ment into and out of the car. One should try to arrange to pay the
driver after the Sabbath, even if it means giving the driver a sig-
nificant tip. If the driver refuses to wait until after the Sabbath, the
physician is permitted to give the appropriate payment, but cannot
ask for change or a receipt.*

A physician who leaves home and drives to visit a seriously ill
patient may not drive back home unless there is a significant chance
that his services will be needed at home to treat another seriously ill
patient. If he was driven by a non-Jew, he is allowed to return home
with him, provided that the distance to the Jewish physician’s home
is less than 11.5 kilometers. He is even allowed to call a non-Jew to
request that he take him home even if it is just for his pleasure, for
example to be with family for the rest of the Sabbath.?’

3 Written to Abraham S. Abraham by Rabbi J.J. Neuwirth as cited in “Halachot
for the Physician on the Sabbath and Festivals,” p. 48.

35 Heard from Rabbi J.J. Neuwirth as cited in “Halachot for the Physician on the
Sabbath and Festivals,” p. 48.

36 Sh’ miras Shabbas Kehilchasa 38:13.

31 Sh’ miras Shabbas Kehilchasa 40:69.
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Writing on the Sabbath

In today’s hospitals, there are certain protocols for filling out
medical information for or about a patient. Some of the information
is imperative for the patient immediately, and other, routine things
could have implications for the future. It is important for an ob-
servant doctor to make the difficult distinction between things that
directly impact the patient’s care and those that are asked as a matter
of routine.*® While a doctor is permitted to write something that is
imperative for a seriously ill patient on the Sabbath (e.g., a prescrip-
tion, referral letter for the emergency room, important chart details),
he may not write something that does not immediately benefit the
patient.*” Since it is a Biblical prohibition to write by hand on paper
on the Sabbath, there are other alternatives which would involve
only rabbinic desecrations that would be preferable if one is able:

1. It would be preferable to ask a non-Jew to do all the required writing.
This is also permissible for a non—seriously ill patient.** Practically this
might not be possible in many hospitals.

2. A right-handed person should write with his left, and vice versa, as
doing so would be considered a significant shinui and would only be rab-
binically prohibited.* If writing in this manner would cause any sort of
delay or might cause errors because of the illegible writing, it should not
be done.*

3. There are some who rule that writing in Hebrew is a Biblical prohibi-
tion while writing in another language is rabbinic.** Others disagree and
believe that writing in any language transgresses a Biblical law.*

4. According to some, it is permitted to use a special ink on the Sabbath
that dissolves after a day so that the writing is not permanent. There are

38 Encyclopedia of Jewish Medical Ethics, p. 878.

3 Nishmat Avraham, 340:4 (D).

0 Sh’ miras Shabbas Kehilchasa 40:4.

' Mishnah Berurah 340:22.

2 Encyclopedia of Jewish Medical Ethics, p. 879; Nishmat Avraham 340:4 (D).
4 Rama, Orach Chayim 306:11.

* Magen Avraham 340:10.
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also some chemical or fluorescent substances that can be used to conceal
writing unless the writing is viewed with a special instrument. This is
permissible because some opinions state that the Biblical prohibition of
writing extends only to compositions that last for more than twenty-four
hours.*

5. While some feel that writing on a computer on the Sabbath trans-
gresses a Biblical prohibition,* others believe that it does not involve any
prohibition of writing or erasing, assuming that the computer lights are not
turned on, the writing on the screen is only temporary, and the computer is
turned on before the Sabbath.*’

6. If a patient needs a dose calculated on the Sabbath, it is preferable for
the doctor to use a pocket computer (without a printer) to be certain that
the numbers will erase themselves after a short time, to prevent violation
of a Biblical law.*

7. Some rabbis rule that that using a tape-recorder to record patient in-
formation does not violate the laws of writing and erasing on the Sabbath.*
Others say that it transgresses “building” (boneh) on the Sabbath.®
(Because of the electricity that flows through a tape-recorder while using
the microphone, some rabbis do not allow using certain tape-recorders.)
If the current flows from batteries rather than from an electric generator,
and if the type of microphone that is permitted is used, tape-recorders are
allowed for recording essential information about a patient.” It is now
possible to have a tape-recorder engineered with a device that delays the
response (grama). Therefore, the combination of certain permissible types
of microphones with the indirect recording mechanism make using the

4 Responsa Minchat Shlomo no. 91:11.

* Responsa Shevet Halevi, pt. 6 no. 37:1.

" Halacha U’refuah, vol. 5 (5748), pp. 134 ff. as cited in the Encyclopedia of
Jewish Medical Ethics.

“ Encyclopedia of Jewish Medical Ethics based on Responsa Iggeret Moshe,
Orach Chayim, pt. 3 no.31.

4 Responsa Iggrot Moshe, Orach Chayim, pt. 3 no.31.

%0 Rabbi J.J. Neuwirth et al., Assia, vol. 1 (5736), pp. 3 ff., as cited in the
Encyclopedia of Jewish Medical Ethics, p. 879.

SIRabbi S.Z. Auerbach, Kovetz Maamarim, Chashmal Beshabbat,; Rabbi S. Goren,
Machanayim 5718, cited in the Encyclopedia of Jewish Medical Ethics, p. 879.
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tape-recorder a much better way of recording data than writing by hand
on paper.*?

A Jew is not allowed to write a discharge order for either a hospi-
talized patient or a patient treated in the emergency room. However,
he is able to ask a non-Jew to write one for a patient who is not seri-
ously ill.>* He may even ask a non-Jew to write a discharge letter for
a healthy patient if not writing the order would cause difficulties for
the hospital or for other patients.** A Jew is not able to write (or even
to tell a non-Jew to write) a death certificate on the Sabbath unless
not writing it would cause a delay in burial or otherwise dishonor
the deceased individual.®

Today, there are many procedures and surgeries that require writ-
ten consent. It is preferable that a Jewish patient avoid writing on
the Sabbath and attempt to give oral consent in the presence of wit-
nesses as opposed to signing a document. They can then sign the
document after the Sabbath. It is also permissible for a non-Jew to
sign on behalf of the observant patient. However, if the hospital or
doctor refuses to treat the patient unless his name is signed on pa-
per, he is allowed to sign (for a necessary treatment). This rule also
applies to family members of the patient if he is unable to sign for
himself.*

Use of Medical Equipment on the Sabbath

Telephone. One should not use a telephone on the Sabbath for a
non-seriously ill patient. If one needs to use the phone for a patient
in this category, they should ask a non-Jew to remove the receiver
before speaking into it, as using a telephone causes many lights to
be turned on and off, both at the receiving end and at the central

2 Encyclopedia of Jewish Medical Ethics, p. 879.

3 Sh’miras Shabbas Kehilchasa 40:44.

3 Rabbi S.Z. Auerbach, cited in Nishmat Avraham, Orach Chayim 340:6.
33 Rabbi S.Z. Auerbach, cited in Nishmat Avraham, Orach Chayim 340:6.
% Sh’miras Shabbas Kehilchasa 40:21.
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telephone exchange.’” For a dangerously ill patient, it is required
that one use the telephone as necessary. However, if possible, one
should still try to ask a non-Jew to lift the receiver or one should lift
it in an unusual manner.”® One may speak as long as necessary on
the Sabbath on behalf of a seriously ill patient. It is also permissible
to maintain polite conversation, though one should attempt not to
deviate from topics relevant to the patient. One is allowed to replace
the phone on the receiver so as to receive any other calls about seri-
ously ill patients; however it should be replaced in an unusual man-
ner (shinui).” A doctor who is home for the Sabbath is permitted
to answer his telephone because of the possibility that a seriously
ill person could be calling. It is preferable, though, that he lift the
receiver in an unusual way.%

Imaging or X-Ray Machines. Usage of radiological modalities or
other imaging techniques on the Sabbath involves many prohibitions
such as writing and erasing, lighting, and extinguishing. Therefore,
their use is permitted only for dangerously ill patients in a situation
that cannot wait until after the Sabbath. Since there is no worry of
batteries burning out or of ruining the machine, one should turn on
the imaging machine before the Sabbath in anticipation of caring for
a dangerously ill patient.®!

Electrocardiogram. Use of this machine also involves transgressing
many prohibitions, including writing (on the paper), lighting and ex-
tinguishing fire (in turning the instrument on and off), and smearing
the ointment or jelly on the electrodes and on the patient. As such,

57 Responsa Yabiya Omer, pt. 1, Orach Chayim no.20. It should be noted that in
the modern age, there is no central telephone exchange.

8 Sh’miras Shabbas Kehilchasa 32:40.

3 Sh’miras Shabbas Kehilchasa 32:42.

0 Sh’miras Shabbas Kehilchasa 32:47 and 40:9.

81 Sh’miras Shabbas Kehilchasa 40:32.
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this machine is also only allowed to be used on the Sabbath for seri-
ously ill patients.

Otoscope/Ophthalmoscope. These instruments are battery-pow-
ered tools used to examine the middle and external ear and the
eye, respectively. If it is necessary to use these instruments on the
Sabbath, it is preferable that they be turned on in an unusual manner.
Additionally, the lights should not be turned off (extinguishing) un-
less there is a reasonable chance they will be used that same day and
the batteries will die, in which case they are permitted to be turned
off b’shinui.%

Thermometer. It is permissible to measure a patient’s temperature
on the Sabbath with a (non-digital) thermometer.** A thermometer is
not considered to be muktzah and, therefore, it is permitted to handle
it on the Sabbath.% It is permissible to use a celluloid thermometer
on the Sabbath only if the colors change without any letters or num-
bers appearing, or if the letters or numbers are there already and just
become colored (not created).’® One is not permitted to use an elec-
tronic thermometer under any circumstances on the Sabbath. Even
if a patient is dangerously ill or even if the thermometer was turned
on before the Sabbath, it is not permitted. One must be sure to find a
regular, non-electronic thermometer.%’

Beeper. A doctor who is on call is permitted to leave his house car-
rying his beeper into a public domain (defined as public by rabbinic,

62 Sh’ miras Shabbas Kehilchasa 40:31

8 Encyclopedia of Jewish Medical Ethics; for technical details, see Rabbi Y.
Rosen, Assia, vol. 2. (5741), pp. 184 ff.

%4Sh’ miras Shabbas Kehilchasa 40:2 and n. 3.

% Rabbi S.Z. Auerbach in n. 3 of Sh’miras Shabbas Kehilchasa 40.

% Rabbi S.Z. Auerbach in n. 8 of Sh’miras Shabbas Kehilchasa 40.

7 Yalkut Joseph, pt. 4 (4) 328.37, as cited in Encyclopedia of Jewish Medical
Ethics, p. 881.
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not Biblical criteria), as long as he carries it in an unusual manner.®
If he is going to visit a patient who is dangerously ill, he is permitted
to carry his beeper even if the place is defined as public by Biblical
standards. He should make sure his beeper is an integral part of his
clothing (like his belt).*” Ideally, someone who knows that he will
need his beeper would have two beepers, one at home and one in
shul, thereby minimizing the Sabbath desecration. Additionally, it is
best that the beeper automatically relay a message and that one does
not have to push buttons to activate it.”” Interestingly, the beeper
itself is not muktzah for a doctor because it has a useful purpose for
the doctor on the Sabbath.”!

The mitzvah of keeping the Sabbath is arguably the most essen-
tial and significant mitzvah in an observant Jew’s life. As a physi-
cian, while in certain situations one is obligated to help the patient
even if it means desecrating the Sabbath, in others it is prohibited
from assisting the patient if it involves a Sabbath violation. As such,
it is imperative for every observant physician to be knowledgeable
about what he/she can or cannot do in regard to patient care on the
Sabbath. The main points discussed in this paper are the differences
between categories of sick people, since the amount of melacha the
physician is allowed to transgress is dependent on the category of
the sick patient before him, writing on the Sabbath, driving on the
Sabbath, and the use of certain medical equipment on the Sabbath.
The halachic information covered in this paper is only a fraction of
the information that an observant physician needs to know in order
to perform the ever-important mitzvah of observing and remember-
ing the Sabbath.

% Responsa Iggrot Moshe, Orach Chayim pt. 4 no.81.

% Rabbi S.Z Auerbach, cited in Nishmat Avraham, pt. 4, Orach Chayim 301:1.

0 Rabbi M. Hershler, Halacha U’refuah, vol. 5 (5748), pp. 31 ff., as cited in
Encyclopedia of Jewish Medical Ethics, p. 880.

"' Heard by Abraham S. Abraham from Rabbi J.J. Neuwirth as cited in “Halachot
for the Physician on the Sabbath and Festivals,” p. 43.

Wiesen.indb 252 4/28/09 4:12:27 PM



Hilchot Niddah and Gynecological Procedures
Eliyahu C. Rosman

Abstract

The laws of family purity (Hilchot Niddah) are central to
Orthodox Judaism. These laws forbid a husband and wife to
have intimate physical contact during a woman’s menstrual pe-
riod. Throughout the generations, there has been much discus-
sion regarding what other vaginal bleeding aside from normal
menstruation would place a woman in the category of a niddah,
cause her to separate from her husband, and eventually neces-
sitate her to follow the steps that return her to a state of cleanli-
ness when she would again be permitted to her husband. These
laws are very pertinent in this day and age, when gynecological
procedures have become widely used and are becoming more
technologically advanced. While it would take a heroic effort to
discuss each procedure and its application to the above laws,
what follows is a brief highlight of the issues that serve as the
background and basis for these issues.

Beginning with an overview of the laws of niddah, we will dis-
cuss the rabbinic understanding of the female reproductive anatomy
that serves as the template for which the rabbis categorized different
areas of bleeding and bleeding from wounds inside the reproduc-
tive tract. Next we will explore whether or not any uterine opening
is considered to be associated with bleeding (even if it goes unno-
ticed). This topic encompasses the questions of what is the halachic-
anatomic opening of the uterus and how big the opening needs to be
dilated in order to be considered open. Finally, we will touch on the

Dr. Elly Rosman is a second year resident at Schneider Children’s
Hospital and former president of the AECOM Synagogue.
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question of whether a doctor is trusted to state where and what is the
source of any blood that woman may see.

This article will hopefully serve as a guide to anyone who desires
to understand the material that serves as the basis of the questions
that Orthodox women may ask their gynecologist when undergoing
a procedure or test. This article is not intended to serve as the basis
upon which any halachic (Jewish legal) decisions are made, and as
always a competent halachic authority must be contacted when any
question arises.

INTRODUCTION TO THE LAWS OF NIDDAH

When a woman has a discharge (zavah)—her discharge from
her flesh being blood—she shall be in her state of separation
(niddah) for a seven-day period.!

If a woman’s blood flows for many days outside of her pe-
riod of separation, or if she has a flow after her separation, all
the days of her contaminated flow shall be like the days of her
separation.’

Biblically, a woman who sees a flow of blood can be placed into
two categories. The first one, niddah, refers to a woman who has a
flow of blood that comes from natural physiological bleeding.’ The
niddah period lasts for seven complete days. The second category,
zavah, refers to a woman who sees blood in the eleven days between
two niddah periods.

The rabbis taught that there are two conditions that must be met
in order to render a woman either a niddah or zavah. First, the blood
that the woman sees must emanate from the uterus.* They derived

! Leviticus 15:19.

2 Ibid. 15:25.

3 Rabbi Shlomo Zalman Auerbach, quoted in Nishmat Avraham Yoreh Deah
187:5, states that a woman “only becomes a niddah when bleeding is a natural
phenomenon.”

4 Torat Kohanim- Metzorah Parashat Zavim 4:6.
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this law from the verse concerning the punishment for one who lies
with a woman who is a niddah. The verse states: “A man who shall
lie with a woman in her affliction [i.e., during her menses] and has
uncovered her nakedness, he will have bared her source (makor)
and she has bared the source of her blood; the two of them will be
cut off from the midst of their people.” The rabbis understood the
term makor to refer to the uterus, and consequently, only blood that
comes from the makor will transform a woman’s status to that of a
niddah or zavah. Second, in order for a woman to become a niddah
she must see the blood in the normal way that one would see natural
uterine bleeding. Consequently, if she were to insert a tube into her
uterus and extract blood, she would not become a niddah.’

Rabbi Yaakov ben Asher (ca.1275—ca.1340), in his classic legal
code Arbah Turim,” explains that a woman must feel the blood leav-
ing her uterus in order to become a niddah. Additionally, even if the
blood has not traveled outside her body, once it passes a place called
the beit hachitzon, the “external chamber,” she becomes a niddah.
After seeing any bleeding, even a spot smaller than the size of a
mustard seed, a woman must count seven days (including the day
on which she first saw the blood), examine herself to make sure that
her bleeding has ceased, and on the eighth day she may immerse in
the ritual bath, the mikvah, thereby returning to her initial state of
cleanliness.

Rabbi Zechariah Mendel (d. 1706) ® explains that the Tur’s re-
quirement of a woman to feel the blood leave her uterus is only
necessary for a woman to become a niddah according to Biblical
law;? however, according to rabbinical law she may become a nid-
dah without any sensation if other specific criteria are met.

3 Leviticus 20:18.

5 Arbah Turim Yoreh Deah 188:3, Shulchan Aruch Y.D. 188:3.

7Y.D. 187.

8Baer Heiteiv Y.D. 183:3.

° Rabbi Tzvi Hirsch Eisenstadt (1812—-1868) in Pitchei Teshuva explains that there
are three different sensations that would cause a woman to become a niddah under
Biblical law: (1) she feels her body shaking (nizdazeah gufah), (2) she feels her
uterus opening (niftach mikorah), (3) she feels a wet flow (zivat davar lach).
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The criteria for which a woman becomes a zavah are relatively
complex and are beyond the scope of this work. One important de-
tail, however, is that if a woman sees blood for more than three con-
secutive days during the zavah period, she becomes a zavah gedolah
and has to wait for seven days in which no blood is seen before she
may enter the mikvah. The Tur explains that through the generations
the women of Israel have taken upon themselves to wait seven clean
days (as would a zavah gedolah) whenever they see a drop of blood
the size of a mustard seed (even during the niddah period) so that no
mistake would be made between a niddah and zavah."

Rama (Rabbi Moshe Isserles, 1530—1572) states that the custom
in all of the Eastern European lands (and followed by all Ashkenazi
Jews today) is that a woman waits five complete days after seeing
any flow of blood before beginning the counting of her seven clean
days.'"! While in the niddah state, a woman is forbidden to have co-
itus or any intimate physical contact with her husband until she im-
merses in the mikvah.

ANATOMY

Jewish law is based upon a long history of legal decisions begin-
ning with the Bible and continuing until the present day. One major
issue that presents itself in our current discussion is the correlation
between the anatomic terms used by the early rabbis and those found
in current anatomical textbooks. What follows is a brief discussion
touching on the Talmudic sources upon which the rabbis based their
understanding of the female anatomy and the opinions of latter-day
rabbis on how to mesh the views of many centuries ago with the
ongoing discoveries in the field of medicine."

Y.D. 183.

" Shulchan Aruch Y.D. 196:11.

12 For a lengthy discussion of the many opinions on this subject, see The Laws of
Niddah by Rabbi Binyomin Forst, vol.1 pp. 423-428. and Nishmat Avraham Y .D.
pp. 76-79.
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The Mishnah states:

The sages spoke of a woman in metaphor: [There is in her]
the chamber (cheder), the antechamber (prozdor), and the up-
per chamber (aliyah). The blood of the chamber is unclean,
that of the upper chamber is clean. If blood is found in the
antechamber, and there arises a doubt about its character, it is
deemed unclean, because it is presumed to have come from
the source.!

The Talmud comments:

The chamber is within, the antechamber is without, and the
upper chamber is built above them, and a duct (/u/) commu-
nicates between the upper chamber and the antechamber. If
blood is found anywhere from the duct inwards, and there is
any doubt about its character, it is deemed unclean, but if it is
found anywhere from the duct outwards, and there is doubt
about its character, it is deemed clean.'*

A later Mishnah demarcates the point in a woman which blood
must pass in order for her to become unclean: “All women are sub-
jected to uncleanliness [if blood appeared] in the outer chamber
(beit hachitzon).”"

The Talmud questions the location of the outer chamber: '®
“Which is the outer chamber? Reish Lakish replied: All that part
which, when a child sits, is exposed.” After rejecting the view of
Reish Lakish, Rabbi Yochanan offers his own explanation, “As far
as the bein hashinayim.”"

13 Niddah 17b.

14 Ibid.

15 Ibid., 40a.

16 Ibid., 41b.

17 Rashi explains that the bein hashinayim is a type of sphincter that resembles
teeth.
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The Talmud concludes that the bein hashinayim is an internal
place corresponding to the location that the male organ reaches dur-
ing coitus.

Two medieval commentators attempt to explain the anatomy re-
ferred to in the above Talmudic passages. Rashi’s (Rabbi Shlomo
Yitzchaki 1040—1105) opinion, as explained by Professor Yehudah
Levi,'® is that the makor refers to the uterus, the aliyah to the urinary
bladder,' the cheder to the vagina, the prozdor to the vestibulum
vaginae (between the labia minora), the /ul/ to the urethra, and the
bein hashinayim to the hymen/ residual hymen.

The second opinion, that of Rambam (Rabbi Moshe ben Maimon,
1135-1204)* is adopted by most modern rabbinic authorities.
Rambam states that the terms rechem, makor, and cheder all refer to
the place where the fetus develops, the uterus. He continues that the
neck of the uterus is called the prozdor and is the place where the
head of the fetus is “gathered” during pregnancy and which opens
wide during labor. The aliyah refers to the fallopian tubes, and the
lul refers to a hole that opens from the fallopian tubes into the pro-
zdor.

There is much discussion regarding how to understand the details
of Rambam’s description. Rabbi Moshe Sofer (1763—1839) asserts
that Rambam is correct in his description of the female anatomy and
that the opinion expressed by Rashi and others are inconsistent with
the information accepted by physicians of his day.?! He explains that
according to Rambam, the bein hashinayim is the same place as the
opening of the uterus and corresponds to what is today known as the
external os. Dr. Abraham Abraham echoes this opinion and writes
that it is clear that according to Rambam that the prozdor includes

18 Assia vol. 63—-64 (December 1998), p. 169.

19 Rabbeinu Chananel, Baba Batra 24a, quoted in Nishmat Avraham Y.D. p. 77,
from Sinai, vol. 23 (Nissan 1948), states explicitly that the aliyah refers to the
place from where the urine comes.

20 Mishnah Torah Hilchot Issurei Biah 5:3-5.

2 Respona Chatam Sofer Y.D. 177.
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the cervix and the vagina, and that the bein hashinayim is the exter-
nal 0s.

Rabbi Feivush of Krakow gives an alternative explanation of
Rambam’s description.”® He maintains that prozdor corresponds to
the cervix, the bein hashinayim to the internal os, and the external
compartment is the area from the external os to the external opening
of the vaginal canal. Additionally, he states that the aliyah refers to
the ovaries and fallopian tube, and the /ul is the ligaments that hold
the aliyah in place.*

NONMENSTRUAL BLEEDING

Only blood that is due to menstruation or any cause that physi-
ologically mimics the consequences of menstruation, namely the
shedding of the uterine endometrial lining, will cause a woman to
be a niddah.

The Talmud explains how a woman is to ascertain whether the
blood that she sees is coming from her normal hormonal flow or
from an alternative source:

How does a woman examine herself? She inserts a tube within
in which rests a painting stick to the top of which is attached
an absorbent cloth. If the blood is found on the top of the cloth,
it is known that the blood emanated from the source (makor),
and if no blood is found on the top, it may be known that it
emanated from the sides. If, however, she has a wound in that
place, she may attribute the blood to her wound. If she has a
fixed period, she may attribute it to her fixed period, but if the
nature of the blood of her wound is different from that of the
blood of her observation, she may not so attribute it. A wom-

22 Nishmat Avraham Y .D. 183: introduction to the laws of niddah, p. 77. He ques-
tions the Rambam’s description of the aliyah, lul.

2 Quoted in Responsa Bach HaChadashot 34.

24 Perhaps the suspensory ligament of the ovary, the round ligament of the uterus,
or the broad ligament of the uterus.
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an, furthermore, is believed when she says, “I have a wound in
the source from which blood is discharged”—so says Rebbi.
Rabbi Shimon ben Gamliel ruled: The blood of a wound that
is discharged through the source is unclean.”

Both the Tur and the Shulchan Aruch quote the preceding pas-
sage.” ?7 Rabbi Meir of Lublin (1558-1616), rejecting the view
of Rabbi Shimon ben Gamliel, explains that the ability to attribute
blood to a wound applies even if the wound is in the uterine lining
itself, and the blood that is being discharged is the same blood that
would be discharged during menstruation.?® The Beit Yosef, how-
ever, maintains that one may only attribute blood to wounds that are
outside the uterus.”

R. Yoel Sirkis (ca. 1561-1640) states that one could only ascribe
the blood to a wound if one knows that there is a wound in the
exact place from where the blood is coming.*® The Beit Yosef, quot-
ing Rashba (Rabbi Shlomo ben Aderet, 1235-1310), disagrees and
states that a woman is believed if she says that she has a wound
even if she does not know that the wound is bleeding.* *> R. Shabtai

5 Niddah 66a.

*Y.D. 187:5-6.

7 Ibid.

28 Quoted in Pitchei Teshuva,Y .D. 187:22, and Torat Shelamim 187:15.

¥ Y.D. 188:3.

%Bach, loc. cit. He bases this on the above Talmudic passage (Niddah 66a) that
states “a woman is believed if she says that she has a wound in her uterus (makor)
from which blood is discharged.” He points out that the wording of the braita is
that she specifically states that the wound is in the makor, and not just that she has
a wound. If she were vague in her description of the wound, Bach rules, she would
not be believed and would be considered a niddah.

31 bid. 187:5b; Darchei Moshe (187:7), Bach (187:4) agree with B”Y explanation
of Rashba.

32 Beit Yosef explains that the Tosefta (Niddah 8:2) which is the source of the
Talmudic statement quoted above does not include the words “from which the
blood is flowing.” Consequently, the law is that a woman is believed if she says
that she has a wound regardless of whether she has any evidence that it is the
source of the blood.
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Hakohen of Vilna (1622-1663) argues with the Beit Yosef’s inter-
pretation of Rashba and maintains that Rashba opines that while
she does not need to know that the wound is currently bleeding, she
must be certain that the wound is one that generally bleeds.*

R. Yaakov Lorberbaum (1760—1832) explains that a woman must
know that she has a uterine wound only if she feels the sensation of
blood being discharged from her uterus.** If, however, she has no
such sensation, as long as she knows that she has a wound in any
location (inside her reproductive tract) that is discharging blood, she
may attribute the blood to the wound and would not be a niddah.

Rama, in his gloss to the Shulchan Aruch, explains that a woman
may only attribute blood to a wound if she has a fixed menstrual cy-
cle (veset kavuah).*> Such a woman can attribute any blood to such a
wound even if she is unsure that the wound is bleeding.*® Likewise,
a woman with a variable menstrual cycle (veset she’aino kavuah)
who is unsure of the source of the blood (it may not be from the
uterus) may ascribe it to the wound without knowing if the wound
is bleeding. However, a woman who is sure that she has a wound in
her uterus may only ascribe the blood found to the wound if she is
certain that the wound is bleeding. He limits the application of these
criteria to bleeding that occurs at a time other than her expected
menstrual period. If, however, she sees bleeding around the time
that she normally expects to see blood, she would become a niddah
even if the above criteria apply.?’

3 ShachY.D. 187:24. See Responsa Chacham Tzvi 46 quoted in Aruch Hashulchan
Y.D. 187:51, who explains Rashba in the same manner.

3 Chavot Daat 5:4 quoted in Pitchei Teshuvah, Y.D. 187:22.

3Y.D. 187:5.

3 The Shach (187:21) explains that she may attribute the blood to the wound even
if she has no reason to believe that it is bleeding.

37 This point is very relevant to numerous gynecological procedures that are per-
formed around a woman’s expected period. According to Rama, even if one is
certain that a wound is the source of a woman’s bleeding, she would still be con-
sidered a niddah.
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Rabbi David Halevi (1586-1667)%* and R. Lorberbaum®® reject
the first opinion of Rama and state that a woman who sees blood
may never attribute the blood to a wound unless she is sure that the
wound is bleeding.*

While Rama is of the opinion that when a woman attributes
bleeding to a wound, she is completely clean,* R. Mendel states
that while such a woman is permitted to her husband,* she must
count the requisite seven clean days just like any other woman who
sees blood.* Rabbi Avraham Yeshaya Karelitz sides with Rama and
writes, “Blood that comes from a scratch in the lining of the uterus
in which the blood is spouting in the same manner as would a cut/
wound in any other part of the body is pure,”** and thus the woman
would not have to separate from her husband or count seven clean
days.

What If a Woman Sees Blood from a Wound during Her Seven
Clean Days?

R. Yechiel Michel Epstein (1829-1908),* R. Shalom Mordechai
Schwadron (1835-1911),* R. Moshe Feinstein,*” and R. Shlomo

3% Taz Y.D. 187:10.

% Shach Y.D. 187:22.

40 See Pitchei Teshuva, Y.D. 187:28, who writes that Responsa Noda b’ Yehudah
41 and 47, Responsa Heishiv Rebbi Eliezer 2, and Responsa Brit Avraham, Y.D.
44, 53, 54 all side with Rama.

“'The Bach agrees with Rama. See Pitchei Teshuvah 187:27, who quotes Responsa
Noda b’Yehudah 41, who quotes the position of Rama but writes that he cannot
rule like Rama because the Shach disagrees.

2 Baer Heiteiv Y.D. 187:16. He quotes that the Shach agrees with his position.

43 The law states that a woman who bleeds three times after coitus must get di-
vorced from her husband. Since this woman has found that her bleeding is due to
a wound, it would not require her to divorce her husband.

# Letter to Dr. Moshe Taub in HaPardes vol. 35 no.6 (March 1961).

4 Aruch HaShulchan, Y.D. 187:61.

4 Responsa Maharsham 1:25.

47 Responsa Igrot Moshe, Y .D. 2:69.
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Wosner*® state that as long as she was able to complete her nid-
dah days with a clean checking (hefsek taharah) and does one more
check on the first day of her seven clean days, she is able to attribute
any subsequent bleeding to a wound, as explained above. However,
R. Mendel states that one may not attribute any blood to a wound
if it is found during the first three days of the seven clean days.* R.
Elchonon Ashkenazi (late 18th cent.) has the most stringent opinion
and states that one may not attribute blood to a wound during the
entire seven clean days.”® Consequently, the requisite seven clean
days would be broken and the woman would need to start counting
a new set of days.

BLEEDING DUE TO UTERINE OPENING

The Mishnah states: “If a woman aborted a shapeless object, if
there was blood with it, she is unclean, otherwise she is clean. R.
Yehudah rules: in either case she is unclean.”!

The Talmud comments: “Explains R. Nachman ben Yitzchak:
The point at issue between them is the question whether it is pos-
sible for the uterus to open without bleeding (ee efshar I’ ptichat
hakever b’lo dam).”>

The Rosh (R. Asher ben Yechiel, 1250-1327) explains that the
rabbis (the first opinion brought in the Mishnah) are of the opinion
that it is possible for the uterus to open without bleeding, while R.
Yehudah opines that any uterine opening is accompanied by bleed-
ing (even if it is not seen) and would render a woman a niddah.>

8 Shiurei Shevet Halevi, Y.D. 187:5:3. He quotes Chavot Daat, Y.D. 196:3 and
Responsa Avnei Miluyim 23, who both are of this opinion. Rabbi Wosner quotes
the opinion of Responsa Chatam Sofer 177 that all one needs is a clean hefsek
taharah, but R. Wosner says that practically one may not rely on such a lenient
opinion.

4 Baer Heiteiv, Y.D. 187:20.

30 Sidrei Tahara,Y.D. 187:14.

1 Niddah 21a.

2 Talmud Niddah 21a.
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The Rosh decides the law according to R. Yehudah. R. Yom Tov
Lipman Heller (1579-1654) qualifies the opinion of R. Yehudah to
apply only to large pieces that are discharged.’ He states that small
pieces would not lead to a sufficient opening of the uterus to cause
bleeding. Rambam explains the disagreement in the Mishnah in a
similar manner as does the Rosh but decides in favor of the rabbis’
opinion.*

What is Considered the Opening of the Uterus?

While the Talmudic discussion of whether or not there is inevi-
table bleeding with uterine opening is limited to uterine opening
from an internal stimulus, R. Yechezkel Landau (1713—-1793) ex-
pands the above idea to even include an opening of the uterus by an
external stimulus.”® He writes that it makes no difference whether a
doctor opens the uterus with his finger or an instrument, or whether
the woman is young or older (post-menopausal); anytime the uterus
is opened there will be bleeding. R. Landau himself writes that the
Tefilah L' Moshe disagrees and states that only an internal opening of
the uterus will cause bleeding.”” 3

R. Moshe Sofer writes that a finger is unable to reach the opening
of the uterus, and therefore, if a doctor uses his or her finger to do an

53 Niddah 3:1.

3 Maadnei Yom Tov comment 4.

3 Peirush HaMishnayot Niddah 3:1.

3 Responsa Noda B’ Yehudah ed. 2 Y.D. 120.

37 188. R. Wosner (Shiurei Shevet HaLevi Y.D. 188:3:4) quotes R. Avraham
Yeshaya Karelitz (Chazon Ish Y.D. 83:1) who, based on the Beit Yosef, agrees
with the Tefilah L’ Moshe and writes that R. Baruch Taam interprets the Beit Yosef
in the same manner.

3 The Aruch HaShulchan (Y.D. 188:51) quotes the position of the Tefilah L' Moshe
and states that it is forbidden to say such a thing (chalilah lomar ken). He explains
that it makes more sense that an external opening of the uterus would cause bleed-
ing than to say that a particle discharged from the uterus would cause bleeding.
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internal vaginal exam there is no need to worry about uterine bleed-
ing.”® R. Yitzchak Yaakov Weiss (d.1989) writes that even during a
bimanual vaginal exam where the doctor presses down on the wom-
an’s belly while internally checking the vaginal area, one need not
worry about uterine opening as long as four conditions are met: (1)
the doctor states that he did not reach the uterus, (2) no blood was
found during the examination, (3) she did not feel the uterus being
opened, and (4) she examines herself after the doctor’s exam and
does not find blood.®

Most modern authorities rule in concordance with the opinion of
R. Yechezkel Landau cited above. They disagree, however, as to
what is considered the location of the opening of the uterus. Rabbi
Moshe Feinstein®' and Rabbi Tzvi Pesach Frank® are of the opinion
that an instrument of the requisite size must enter the internal os in
order to render a woman a niddah, while Rabbi Shlomo Zalman
Auerbach® and Rabbi Shmuel Wosner® maintain that entrance into
the cervical canal (the external os) would render a woman a nid-
dah.

Size of the Uterine Opening

The Tur and the Shulchan Aruch follow in the footsteps of the
Rosh and rule that it is impossible to have uterine opening without
bleeding.®>* However, they both explain that this rule only applies
to large pieces that are discharged; any piece as small as the diam-
eter of a hollow tube (shfoferet) would not lead to bleeding. While

% Responsa Chatam Sofer 2:179.

% Responsa Michat Yitzchak 3:84.

8l Jggrot Moshe, Y.D. 1:83.

92 Responsa Har Tzvi, Y.D. 152.

8 Quoted in Nishmat Avraham, Y.D. 194:2.

% Shiurei Shevet Halevi,Yoreh Deah 188:13:4.
%Y.D. 188:3.

% Tbid.
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there is no discussion in either work as to the diameter of a shfoferet,
the Beit Yosef maintains that it corresponds to the diameter of the
thinnest reed (dak shebidakin).%

There is disagreement amongst the rabbis as to the size of uter-
ine opening (both internal and external) that would automatically
lead to bleeding. As mentioned above, the Beit Yosef gives a vague
measurement—the size of the smallest reed. R. Avraham Bornstein
(1839-1910) writes that any opening greater than the size of a forty-
day-old fetus would lead to uterine bleeding.®® % R. Ezriel Dov from
Karson quotes from the work Tiferet Tzvi, who writes that any open-
ing smaller than the size of a thumb (~1 inch) is not considered an
opening.” He himself writes that that the opening may not be any
wider than a pinky (~15mm).”" R. Moshe Feinstein writes that any
opening less than the size of the average index finger would not be
considered wide enough to render a woman a niddah.” He states
that the average index finger is 0.75 inches (~19mm).

RELIANCE ON A DOCTOR’S TESTIMONY

As mentioned previously, a woman is believed when she says
that she has a wound that is discharging blood. What happens if a
physician tells a woman who is bleeding that a wound is the source
of the blood? Additionally, to what extent is a physician trusted if he
states that the instrument used in a specific procedure never entered
the uterus?

7Y.D. 188:6b. The Prisha (Y.D. 188:8), Shach (Y.D. 188:12), Taz (Y.D. 188:6),
and Torat Shelamim (Y.D. 188:8) all quote this opinion of the Beit Yosef.

8 Responsa Avnei Nezer Y.D. 224

% Rabbi Moshe Dovid Tendler, in a lecture given at Yeshiva University in his bio-
ethics class, stated that the size of a forty-day old fetus corresponds to ~19mm.
0 Siftei Levi 188:12 based on the size of a pika (plug) mentioned in Mishnah
Oholot 7:4.

" Pri Deah on Taz 188:13.

2 Responsa Igrot Moshe O.C. 3:100, Dibrot Moshe Baba Kama 16:9. He bases the
size on the Mishnah Oholot 7:4; see n. 63.
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The Tur™ quoting the Sefer Hatrumah, writes, “A woman who
wishes to seek medical treatment must be treated before she estab-
lishes herself [as a woman who bleeds during coitus].”* However,
after she has already established herself, it requires further analysis
if we can rely on the treatment and if she can subsequently have
coitus with her husband; even if he is an expert physician.”

The Shulchan Aruch™ adds, “And there is an opinion’® that per-
mits [relying on the treatment] if an [observant] Jewish doctor stated
that she is healed. Additionally, if the woman sees that her blood
flow has ceased due to her treatment, and it is evident that the treat-
ment worked, one may even rely on a gentile physician.””’

The Bach writes that if the physician has already treated a differ-
ent woman who has not yet established herself as a bleeder, any sub-
sequent woman may rely on such a treatment as effective and would

"Y.D. 187:8.

™ That is, before three episodes of bleeding. The halacha states that a woman
whos bleeds secondary to coitus three times is forbidden to her husband and the
couple must divorce.

»Y.D. 187:8.

6 The opinion quoted is that of the Rifzva quoted in Beit Yosef Y.D. 187:8 and by
R. Yehoshua Falk Katz (d. 1614) in Perisha Y.D. 187:8:4.

T R. Yosef Caro (Beit Yosef Y.D. 187:8) explains the basis of this ruling. The
Talmud Yerushalmi (Shabbath 6:2) states that a physician is believed if he says
that a certain amulet is an effective treatment and that he has seen it treat on three
separate occasions. He writes that although one could raise questions as to the
application of that case to ours, since there the treatment was proven three times,
“Nevertheless, my mind leans toward permitting her [to her husband]” even after
one effective treatment. He continues that he cannot permit the woman by relying
even on the opinion of an expert gentile physician because “Their mouths speak
falsehood” (Psalms 144:8).

R. Avraham Sofer (Responsa Chatam Sofer 2:158) explains that generally,
if a doctor, based on all the information that he could possibly attain, believes
that a certain treatment would cure a specific disease, then the only reason that
we would be skeptical of using the treatment would be that perhaps he has erred
in his analysis of the nature of the treatment or disease. Therefore, as long as the
treatment was successful once, we know that his analysis was correct and we can
subsequently rely on it for future patients.
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be permitted to her husband even after she has been established as
one who bleeds following intercourse with her husband.”

R. Yaakov Reisher (1670-1733) brings proof from the follow-
ing Talmudic passage that there is room to rely on the testimony of
physicians to state that a woman has a wound in her uterus that is
discharging blood:”

R. Eleazar ben R. Tzadok stated, “A report of the following two
incidents was brought up by my father from Tib’in to Yavneh.
It once happened that a woman was aborting objects like piec-
es of red rind, and the people came and asked my father, and
my father asked the sages, and the sages asked the physicians,
who explained to them that the woman had an internal sore
[the crust] of which she cast out in the shape of pieces of red
rind. She should put them in water and if they dissolved she
should be declared unclean. And yet another incident occurred
... and the sages asked the physicians, who explained to them
that the woman had a wart in her internal organs and that was
the cause of her aborting objects like red hairs.®

In his analysis of this passage, R. Reisher writes that the fact that
the sages asked the physicians proves that they would rely on their
answer and that the decision to place the discharge in water seems
to have been upon the advice of the physicians.?' He concludes that
one may definitely rely on the testimony of two separate expert phy-
sicians (even if one is a gentile) as long as the one who poses the
question to them is a competent rabbinic authority.

8Y.D. 187:8. This opinion of the Bach is quoted by the Shach (28), Baer Heiteiv
(21), and Torat Shelamim (27).

" Responsa Shvut Yaakov 1:65.

%0 Niddah 22b.

81 As opposed to Responsa Rosh 2:18, who questions why the sages seem to
have ignored the advice of the physicians. See Responsa Chochom Tzvi 46 and
Responsa Chatam Sofer 2:158 for answers to the Rosh’s question.
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R. Yechezkel Landau® and R. Avraham Sofer® maintain that
as long as there is substantial evidence (raglayim I’davar) that the
testimony of the physician is correct, one may rely even on expert
gentile physicians. R. Sofer elaborates that one may only rely on
Jewish physicians to state that a certain condition exists in nature
but not to declare that a specific person is afflicted by such a condi-
tion.3* R. Feinstein adopts the position of R. Sofer but writes that the
physician is believed if he states that blood is coming from a wound
if he sees the wound, knows that the wound exists, or predicts that
bleeding will occur following a certain procedure.®

R. Schwadron, quoting from Responsa Shem Aryeh, writes that
since nowadays doctors have the ability to look inside the vaginal
canal and the uterus, they are believed if they say that they see a
wound or anything that would cause bleeding.’¢%” He writes that as
long as the statement is not subjective but rather is based on some-
thing that he actually witnesses himself, even a gentile physician
would be believed in his testimony.® R. Wosner adopts this position

82 Responsa Noda B’ Yehudah ed. 1 Y.D. 55.

8 Responsa Chatam Sofer 2:175.

8 Responsa Chatam Sofer 2:175,2:173,2:158, 4:61. R. Sofer in responsum 2:175
entertains the possibility of relying on the testimony of a gentile physician be-
cause of the reasoning that he would not jeopardize his professional reputation
by lying. He concludes, however, that even though such a rationale would justify
reliance on a gentile’s testimony, since past rabbinic authorities have not accepted
such a ruling, he could not accept it either. Additionally, he explains that an ob-
servant physician would not lie because of the severity of unlawfully permitting
a woman to her husband—a transgression that carries with it the punishment of
karet (excommunication).

8 Responsa Igrot Moshe Y.D. 4:17, 2:69, O.C. 3:100.

8 Responsa Maharsham 1:24, 1:25, 1:114, 2:72.

8 Even HaEzer 12.

88 R. Schwadron in responsum1:24 quoting R. Bachya ibn Pakuda on his com-
mentary on Exodus 21:19 writes that a physician is only believed on external
ailments but not on internal ones. He states that now that a physician can see
internal structures as well, he may be relied upon for any ailments that he can

Wiesen.indb 269 4/28/09 4:12:40 PM



270 And You Shall Surely Heal

as well. R. Epstein writes emphatically that one could rely on the
testimony of expert physicians under all circumstances.”

CONCLUSION

As discussed above, there are numerous factors that are important
for rendering a decision as to a woman’s niddah status. A woman
should always ask her physician to take note if he or she saw any
bleeding prior to any manipulation. If the doctor states that there was
indeed blood emanating from the cervical os (and no abnormal pa-
thology is found to be the source of the blood), then chances are that
the bleeding is normal menstrual bleeding and the woman would be
considered a niddah. If, however, no blood was found prior to the
procedure, then the following questions need to be clarified:

1. What is the name of the procedure/test that was performed?

2. Where were the instruments inserted (vaginal canal, cervix,
external os, internal os, etc.)?

3. What was the diameter of the instruments that were used?

4. Was any wound made (either by scraping, removing, or any
other traumatic manipulation)?

5. Having the answers to these questions available at the time that
any question is posed to a rabbinic authority would greatly aid the
rabbi’s rendering an appropriate halachic ruling in a timely man-
ner.

see. Additionally, in responsum 1:13 he writes that since nowadays many Jewish
physicians publicly violate the Sabbath, they would lose their credibility when it
comes to legal matters. However, as long as two such physicians give the same
testimony independently and there is reason to believe that what they say is true,
one may even rely on them.

8 Shiurei Shevet HaLevi, Y.D. 187:8:3.

% Aruch Hashulchan, Y.D. 188:65-72. There no mention as to the religion of the
physicians to whom he is referring.
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Concierge Medicine and Halacha
Noam Salamon

A physician who does not charge for his services is worthless.
—Talmud Bava Kama 85a
A physician who refuses to treat the indigent is worthy of going to
hell.
—Rashi, explaining Talmud Kiddushin 82a

PRESENTATION OF CONCEPT

Over the past few decades, physician frustration has grown over
decreased reimbursements, increased malpractice costs, greater
onerous administrative paperwork, and additional burdens on the
physician.'

This has especially affected primary-care physicians, leading to a
reduction in the number of students pursuing a career in primary care.
In response, the last few years have seen an upsurge of concierge
medicine practices. Concierge, or boutique, medicine charges a fee
in exchange for enhanced services and increased access.” The patient
agrees to pay an annual fee, or retainer, to a physician (which is not a
substitute for insurance), while the physician in return agrees to pro-
vide additional services beyond typical care. This is provided based
on the increased availability of the primary-care physician resulting
from capping the number of patients that the physician allows in his

! This article appeared in full in the Spring 5769 edition of the Journal of Halacha
and Contemporary Society.

The author would like to acknowledge Rabbis Drs. Edward Reichman and Howard
Apfel for their helpful input and insights.

Noam Salamon attended Yeshivat Kerem B’ Yavneh and Yeshiva
University. He is currently a second year medical student
at the Albert Einstein College of Medicine
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practice (typically from 3,000—4,000 down to 100-600). Organized
and centralized concierge medicine has recently developed into a
franchised market in which organizations, such as MD and MDVIP,
have led to the increased prevalence of this so-called boutique medi-
cine.> Fees for such services range from $60 to $20,000 annually,
with an average between $1,500 and $2,000 (MDVIP charges $1,800;
MD charges $20,000).*> Proponents of the program argue that it im-
proves quality care and increases the attention and time allotted to a
patient’s appointment. For example, in MDVIP a patient is guaran-
teed a comprehensive physical examination and a follow-up well-
ness plan as well as medical records in CD-ROM format, personal-
ized Web sites for each patient, same- or next-day appointments that
start on time, as well as unhurried visits.* Furthermore, concierge
medicine gives the physician financial security, allowing him to fo-
cus primarily on medicine, with less emphasis on financial burdens.
This would diminish physician burnout from overwork.” However,
detractors worry that concierge medicine will lead to elitism, dis-
crimination, patient abandonment, restricted access to medicine, and
reduced quality care for the general population. Eighty-five percent
of physicians’ current patients would be dropped from their current
physician. If a majority of primary-care physicians become boutique
doctors, it will exacerbate an already tiered healthcare system, leav-
ing quality care in the hands of the wealthy, while overburdening the

2 Portman, J Health Life Sci Law. 2008 Apr;1 (3):1, 34 fn. 1, 35.

?Government Accountability Office (GAO). “Reportto Congressional Committees,
Physician Services: Concierge Care Characteristics and Considerations for
Medicine,” GAO-05-929 (August, 2005). Available at www.gao.gov/new.items/
d05929.pdf.

4 Carnahan, “Law, Medicine and Wealth: Does Concierge Medicine Promote
Health Care Choice or Is It a Barrier to Access?” Stan L & Pol Review. 121,
123-129 & 155-163 (2006). Also Portman, J Health Life Sci Law. 2008 Apr 1
(3): 27.

3 “Boutique Medicine: When Wealth Buys Health,” CNN.com, October 19, 2006,
“Doctors’ New Practices Offer Deluxe Services for Deluxe Fees,” New York
Times. January 15,2002, and “For a Retainer, Lavish Care by Boutique Doctors,”
New York Times, October 30- 2005.
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remaining patient population, who will then receive sub-par care.
Moreover, concierge medicine may allow a physician to selectively
choose patients who are healthier and require less maintenance. This
will leave sicker patients to a more drained and less accessible health
care system.** Furthermore, treating only those who can afford the
retainer, according to the New York Attorney General’s Office,
might violate non-discrimination laws.°

HALACHIC ANALYSIS

The goal of this paper is to explore the halachic issues that may
occur for a physician looking to become a boutique physician. This
article will analyze the power of the physician to charge for health-
care services rendered. Specifically, what is a physician allowed
to charge, and is there a concept of overcharging regarding patient
fees? Furthermore, is a physician allowed to deny care to a patient,
especially for monetary reasons?

Physician Fees

The Talmud explains that if a person takes a vow to avoid giv-
ing benefit to someone, he can still administer medical treatment to
him.” Rishonim explain that healing a person is a positive Biblical
commandment, something that a person cannot take a vow against.®
Exactly what commandment is being fulfilled by healing a sick per-
son? The Talmud® and Sifre'® explain the verse vehashevota lo,"

¢ Joseph Baker, Chief of Health Care Bureau of New York Attorney General’s
Office, April 2004: “If you are treating patients differently based on ability to
pay, that may run afoul of New York State [non-discrimination] laws” quoted
in “Patients with Perks: Advocates Say ‘Concierge Medicine Is Like Having the
Neighborhood Doctor Back; Critics Call it Elitist,” Newsday, Jan 1, 2005, B06.

" Nedarim 38b.

8 Ran and Rosh, ibid.

? Sanhedrin 73a.

10 Deuteronomy 22:2.

1 Tbid.
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“you shall return it to him,” as applying not merely to inanimate
objects but also to the obligation on a person to return the health of
a person who is sick. Although a literal interpretation of the verse
would seem to be focusing on returning property, the Talmud ex-
pands the scope of the verse’s application by explaining that there
is no greater act of returning than to restore someone’s health.'? It is
this verse that Maimonides'® and the Ran'* quote as the source for
the Biblical obligation to heal a sick person. Even those rishonim
who disagree with Maimonides and the Ran do so over a minute
detail, regarding exactly which verse is the source of the command-
ment. However, they all agree that a Biblical obligation exists.
For example, Nachmanides cites the verse vichei achicha emach,"
“let your brother live with you,” while others'® quote the verse /o
ta’amod al dam re’echah,"” “you shall not stand aside while your
fellow’s blood is shed.” Assuming the commandment of healing the
sick is on a Biblical level, irrespective of the exact source,'® many
rishonim wonder how it is possible that a physician can charge for
his services ,since the Talmud" explains, based on the verse re’ey
lemaditi chukim u’ mishpatim,® “see 1 have taught you the laws,”
that just as Moses was taught laws from God without payment, so
too teachers should educate without receiving payment.?' The con-
cept of not receiving payment is not localized to the positive com-
mandment to teach the Torah but applies to all positive command-

12 Bava Kama 81b.

13 Pirkei Avot 4:5.

4 Nedarim 41b.

15 Leviticus 25:36.

16 Tosafot HaRosh and Tosafot Rid commenting on Brachot 60a.

7 Leviticus 19:16.

18 Some practical differences do exist regarding exactly which verse to deduce the
obligation from. See Bracha L’ Avraham, p. 216 fn. 24.

19 Nedarim 37a; see also Meiri there.

2 Deuteronomy 4:5.

2 Some rishonim (Ran and Maharsha commenting on Nedarim loc. cit.) interpret
the Talmudic passage as follows: Just like Moses taught the Jewish people the
Torah for free, so too you should teach it without charging.
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ments.” Thus, just as a teacher is forbidden to receive money for
practicing his profession, so too a physician cannot be allowed to
receive payment for his services.

However, the Talmud takes it for granted in many places that a
physician does in fact get paid for his services. For example, the
Talmud mentions: “A person with eye pain should pay the doctor
[to treat him].”?* Similarly, in a different tractate, the Talmud com-
ments on a person who is successful, “You will be considered a
crafted physician and will get a large salary.”* Interestingly, the
Talmud’s example of a vocation that receives a large salary is a phy-
sician. Finally, and most strikingly, the Talmud comments on phy-
sician salaries, “A physician who practices for free is worthless.”*
Many rishonim explain this passage as follows: if a physician were
to work for free, he would not be able to fully concentrate on the
patient’s care and needs.”® Having a salaried physician is important
in ensuring the proper quality of care and attention to the patient.
Thus, a seeming contradiction exists as to whether physicians are
allowed to receive fees for their service according to Jewish law.

Although many rishonim provide answers to this question, it is
important to first elucidate two observations as to where this ques-
tion would apply. First, the contradiction may only exist where the
verse vehashevota lo would apply—to a patient who has already
been diagnosed and is being treated for a known ailment.>” However,
well visits, checkups, physical examinations, or preventive proce-
dures may not fall under the rubric of returning a person’s health
and would thus pose no problem in charging money according to
Jewish law. Only if the patient has lost his health and the physi-
cian is actively returning it to him would there be a fulfillment of

22 Beit Hillel commenting on Shulchan Aruch,Yoreh Deah 336:6.
23 Ketubot 105a.

24 Sanhedrin 91a.

2 Bava Kama 85a.

2Rosh commenting in Bava Kama 8:1, Shitah Mikubetzet, ibid.
7 For example, according to Maimonides (see n. 13).
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a positive Biblical commandment.?® It is also a possibility that pre-
ventive medicine, although not falling under the category of return-
ing lost property, may be Biblically obligatory according to many
Rishonim,” based on a separate obligation of heshamer lechah ush-
hemor nafshechah,* “protect yourself and guard your soul.” If this
were the case, charging a fee for preventive medicine would remain
problematic. Second, it should be noted that some explain the posi-
tive commandment of healing a person as being contingent on the
success of the treatment.’' If a person recovers, then the physician
has done a positive commandment, but if the treatment fails and the
person remains ill, then no commandment has been fulfilled. This
would seem to fit well with those who use the verse vehashevota lo
as the source for healing the sick. Just as a person fulfills the obliga-
tion of returning a lost article when the owner is again in possession
of his object, so too a physician should fulfill his obligation when
the patient has reacquired his health. Thus, according to the Yad
Avraham, as long as the physician charges for his services rather
than for the outcome of the treatment, there would appear to be no
contradiction as cited above.*

To answer the seeming contradiction, the following question is
posed by many rishonim. If the Biblical obligation to heal a sick
person is derived from the verse vehashevota lo," then why does the
Torah have a more explicit reference for healing a person: verapo
yerapey,* “you shall surely heal him”? While this seemingly extra-

8See Halacha U’ Refuah, vol. 2 p. 142, Responsa Maharam Shik, Yoreh Deah
343, Encyclopedia Talmudit, vol. 10 p. 345.

» Maimonides Yad Chazakah Rotzeach 11:4 and Shulchan Aruch, Choshen
Mishpat 427:8. (The Minchat Chinuch, n0.546, questions whether Chazal referred
to this verse only as pertaining to avoiding forgetting God or also to protect-
ing one’s physical body.) For further discussion, see Buchbinder, ‘“Preventive
Medicine,” Journal of Halacha and Contemporary Society, vol. 42, pp. 70-101.
3 Deuteronomy 4:15.

3! Yad Avraham, Yoreh Deah 336:1, also see Rabbi Lamm in Journal of Halacha
and Contemporary Society, vol. 8 pp. 7-10.

32 Exodus 21:19.
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neous verse has many interpretations,*® many explain that this verse
gives the physician legal permission to collect a fee for his work de-
spite the general concept of abstaining from collecting money when
performing a Biblical obligation.* Thus, the “permission” that the
Talmud explains based on the verse verapo yerapey is the permis-
sion to accept a fee for medical services. However, although this
Biblical exegesis is documented and supported by many rishonim, it
does not appear in the codified Jewish law. What does appear in the
magnum opus of Jewish law is a prohibition regarding physicians re-
ceiving payment for services rendered.”> However, a physician may
be compensated for having refrained from his other employment
that he could have been involved in while delivering services to the
patient (s’ char batalah)*® and for time and effort (s’ char tirchah).

3% Tosafot, Rashba, and Tosafot HaRosh commenting on Brachot 60a—includes
healing for diseases that are not directly caused by man; Rav Kook, Daat Cohen
140—The verse gives permission to treat when it is uncertain; Shach, Yoreh Deah
336:1—a warning to treat people lest a person avoid treating someone for fear of
killing them; Torah Temimah, Exodus 15:27 and Deuteronomy 22:2—since the
main source for healing is only an exegesis by the rabbis, another verse is neces-
sary to unequivocally mention the obligation. Alternatively, verapo yerapey only
gives permission for the physician to heal, but vehashevota lo elevates healing
the sick to a Biblical obligation; Ibn Ezra, Exodus 21:19—The Torah only gives
a physician the power to heal external visible injuries (Krayti U’ Playti 188:5—
since only in external injuries can a physician make an accurate diagnosis; how-
ever, regarding internal injuries where the physician cannot see the injury, it is the
speculation and imagination of the physician and not pure scientific knowledge
that makes the diagnosis) (author: one wonders what category modern imaging
would fall into). Author: the simple context of the verse verapo yerapey refers to
an assailant’s obligation to reimburse the individual attacked for the money he has
spent for medical care. This may thus not be a compelling source for an obliga-
tion to heal a sick person, but rather a source for specific monetary obligations in
a case of tort (see also Gur Aryeh, Exodus 21:19).

34 Rashi, Onkolus, and Targum Yonatan on verse verapo yerapey, Exodus 21:19;
also Tosafot and Tosafot HaRosh on Brachot 60a.

3 Shulchan Aruch, Yoreh Deah 336:2.

36 For exactly how to pay a person for s’ char batalah, see Encyclopedia Talmudit,
vol. 11 p. 82-83.
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The logical explanation given as to why some payments are ac-
ceptable and not others is as follows: S’ char batalah and tircha are
permitted by the Shulchan Aruch because they are not directly a
part of the Biblical obligation, while payment for knowledge and
teaching a patient is prohibited because they are the essence of the
Biblical obligation to heal the sick.”” Based on this differentiation,
Rav Gedalyah Rabinovitz points out that s’char tirchah should
be prohibited just like payment for knowledge because there is a
Biblical obligation to invest time and effort to save a person’s life.*
He thus explains that s’ char tirchah is only permissible if the sick
person is not in danger, in which case there is no obligation to seek
out the sick person immediately. Thus, even charging for time and
effort (tirchah) is prohibited in many cases. Furthermore, defining in
contemporary times exactly what is considered time and effort and
what is considered knowledge and teaching can at times be ambigu-
ous. For example, some hold that writing a prescription is consid-
ered teaching a patient,* while others understand it as a function of
the physician’s time and effort.*” Thus, although the Shulchan Aruch
delineates what a physician can charge, it would appear to be dif-
ficult to extrapolate into a contemporary medical practice.

The source of paying for s’char batalah appears in the Talmud
in a discussion of a witness (who by bearing witness to an event
is avoiding a Biblical negative commandment) who may be paid
for missed employment.*! The cases in this talmudic passage appear
to revolve around individuals who are partaking in a Biblical com-
mandment but have another source of employment. Thus, it would
appear that payment of only s’ char batalah would be limited to an
individual who is not fully employed in a field that involves a Biblical
obligation. However, if such an individual is engaged full-time in

3" Halacha U’ Refuah, vol. 2 p. 141, based on Nachmanides, Torat Haadam and
Kiddushin 58b.

3 Halacha U’ Refuah, vol. 2 p. 142, explaining Nachmanides.

3 Tzitz Eliezer 5 (Ramat Rachel) no. 24.

4 Aruch Hashulchan, Yoreh Deah 336:3, Aseh Lechah Rav, vol. 3 no.31.

41 Bechorot 29b.
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a Biblical obligation, such as modern-day physicians, it would be
impossible to pay them for their missed wages since they do not
have an alternative occupation.*> Using the same logic, Rav Moshe
Feinstein®® and Rav Shlomo Zalman Auerbach* rhetorically ask
that even if a physician was only able to charge for s’char batalah,
how would it be calculated in a person who is not dually employed?
Should one assume that if they were not physicians they could have
entered into a high-reimbursement profession? This is unknown,
based on pure speculation, and not computable. Additionally, the
Tashbetz and Tosafot Yom Tov purport that the prohibition of a phy-
sician collecting for more than s’ char batalah (i.e., knowledge and
time) does not apply if the two parties agreed to the fee in advance.*
Thus, many modern-day halachic authorities have determined it to
be halachically permissible for a physician to collect a fee even for
his knowledge and time.*®

It is important to note that it is codified in Jewish law by the
Ramo that if a person is wealthy it is forbidden to earn money from
teaching Torah.*” If this Ramo is applied to the case of a physician,
one must question how the Ramo would approach the talmudic pas-
sage mentioned above stating that any physician who works for free
is worthless.” To help understand whether the Ramo would apply
this talmudic passage to a physician, a deeper analysis is necessary
of the reasons behind the above-mentioned passage. The context of
the passage deals with a person who injures another and is obligated

42 Ketubot 105a according to Nishmat Avraham,Y oreh Deah 336; Rosh, Bechorot,
loc. cit.; Tosafot Ketubot 105a, Tosafot Yom Tov commenting on Bechorot 4:6,
Responsa of Radbaz, vol. 2, 622, Iggerot Moshe, Yoreh Deah, vol.4 no.52.

43 Responsa. Yoreh Deah. vol. 4 no. 52, see also Responsa of Rosh 56:5,who
points out that s’char batalah exists only if a person has a job that he has taken a
break from.

4 See Nishmat Avraham, Y oreh Deah 336.

4 Responsa Tashbetz 1:145, Tosafot Yom Tov, ibid.; see further discussion below.
4 See Encyclopedia of Jewish Medical Ethics, p. 801, also see further discus-
sion.

4 Shulchan Aruch, loc. cit. Also see Kesef Mishneh, Talmud Torah 3:10, Tosafot
Ketubot 105a, gozrei gezeirot.
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to pay his medical bills. The Talmud explains that the injurer may
not force the injured to get free medical care, since the attention and
care of the physician would be called into question if he was not re-
ceiving any money. Thus, the talmudic passage may be limited to a
case of attempted coercion of the injured party into a free physician
over another, more expensive option. The passage might not reflect
halachic reality and may rather be only a justified claim that the in-
jured party may use when choosing a physician. Alternatively, some
interpret this talmudic passage as reflecting the obligation of the pa-
tient and not addressing a physician’s responsibility.*® If a physician
would like to treat pro bono, he may.

It is also important to note that Maimonides, himself a physi-
cian, disparages teachers of Torah who receive any payment what-
soever from teaching.* Many rishonim argue with Maimonides
point by point on his numerous proofs.”*® One such dissenter, the
Tashbetz, argues forcefully that Maimonides was a unique figure
in his time—respected as a superb physician and Torah scholar.’!
It would be easy for him to not have to collect fees for his work
due to his stature. However, most other people, who are not of such
stature, need to actively seek a livelihood. If they did not collect a
payment for their services, they would starve to death! If this posi-
tion of Maimonides was applied to all Biblical obligations, as most
halachic authorities hold,** it would be prohibited for a physician to
charge any money, including s’char batalah. It is possible to argue
that Maimonides’ position may only apply to teaching Torah, be-
cause the many passionate reasons he gives for not taking a wage
are specific to Torah learning® and would not necessarily apply to

% Shoshanat Ha’ amakim, verapo yerapey, no. 71, see later discussion regarding
refusal to treat.

¥ Peirush Hameshnayot, Avot 4:5, Yad Chazakah, Talmud Torah 3:10; position
elucidated by Tosafot Yom Tov commenting on Mishnah Bechorot 4:6.

30 Kesef Mishneh, ibid.

31 Responsa 147.

32 Beit Hillel, ibid., Nachmanides, Torat Haadam.

3 Talmud Torah ibid.
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other positive commandments.>* Just as the rabbis instituted a pay-
ment for someone who returns a lost object and fulfills a positive
Biblical commandment,> so too the rabbis can institute the payment
of fees to physicians.*®

Prima facie it would appear that Nachmanides, also a physician,
disagrees with almost everything that has been presented thus far,
arguing that the practice of medicine is incongruent with a God-
fearing existence.”’ In his discussion regarding the ultimate bless-
ings, he writes that the Jewish people will be above the rules gov-
erning nature. No disease will exist, for God is the ultimate physi-
cian. “Those who seek out the prophets cannot seek out a physician.
There is no place for a physician in the house of a God-fearing per-
son.” Nachmanides explains that the purpose of the verse verapo
yerapey is to give a physician the ability to treat a person who inap-
propriately sought out medical help. It would seem, according to
Nachmanides, that there is no Biblical obligation for a physician to
treat a patient and thus no legal impediment to the collection of fees.
However, if this is in fact his opinion, many questions surface. First,
how does Nachmanides explain the talmudic passage in Bava Kama
81a which specifically states that healing the sick is a Biblical com-
mandment. Furthermore, the Tzitz Eliezer poses another question,®
based on a different talmudic passage which rejects sanctioning a
prayer for a sick patient that focused on not seeking human help in
disease.” The rejection of this prayer by the Talmud is upheld after

3 See also Even Haezel Gezeylah 3:12 and Encyclopedia Talmudit, vol. 11 pp.
80-81.

3 Using the precept of hefker bayit din hefker; see Maimonides, Peirush
Hamishnayot, Nedarim 4:2; Tiferet Yisrael, Nedarim 4:2; Rosh, Bava Metziah
2:28; and Encyclopedia Talmudit, vol .11 pp. 80-81.

% See Halacha U’ Refuah, vol. 2 p. 140; Machaneh Efraim 17 differentiates be-
tween returning lost objects where there is no obligation to seek out a lost object
and a seriously ill person where the Torah requires a physician to seek out such
a person.

57 Leviticus 26:11.

B Tzitz Eliezer, vol. 5:20 (Ramat Rachel).

% Brachot 60a.
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citing the verse verapo yerapey. Thus, permission is also given to
the patient to seek medical attention, and he is not obligated to rely
solely on a miracle. Moreover, Nachmanides himself cites the verse
verapo yerapey and vechai achichah imach as a positive command-
ment.® The Nishmat Avraham suggests that Nachmanides may be
referring only to a patient seeking medical attention as a preventive
measure where there is no hint of a disease.®’ However, the Nishmat
Avraham points out that such a stance is against the view of contem-
porary halachic authorities like Rav Shlomo Zalman Auerbach and
Rav Moshe Feinstein.®” With these points in mind, many contempo-
rary halachic authorities explain Nachmanides’ opinion, rejecting
human intervention in curing disease, as referring to a precise time
and specific circumstances during the rule of the prophets of early
Jewish history.® However, he never intended to apply this to the
circumstances of the Diaspora, when prophetic times have ceased.

Determination of Fee

From the preceding discussion, halachic authorities have deter-
mined that it is legal according to Jewish law for a physician to
charge money (since a physician does not have a different full-time
job from which he receives compensation)* for services rendered.
However, it is important to understand exactly how a physician
can determine his fees and whether he may charge a high fee. The
Shulchan Aruch, in discussing the fee that witnesses to a divorce
document receive, points out that a clause exists stipulating that if
due to them a problem arises, they would have to pay for another
divorce document.** Therefore, due to their monetarily high-risk ac-
tivity, these witnesses are allowed to charge a high fee. The Nishmat

0 Torat Haadam “Inyan Hasakanah,” Leviticus 25:36.
% Yoreh Deah 336, p. 274.

2 See Nishmat Avraham, Y oreh Deah 336, p. 275.

8 Tzitz Eliezer, loc cit.; Yechaveh Daat 1:81.

% Even Haezer 130:21.
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Avraham feels that this case would apply to physicians as well.%
Furthermore, the Tashbetz mentions that as long as the fee was dis-
cussed before the administration of treatment, there is no legal hin-
drance for the physician to charge a high fee.®

Furthermore, it is essential to understand whether a physician
who charges a high fee would be allowed to collect the fee. Would
he be violating a Jewish prohibition of overcharging?®’ Can the phy-
sician legally collect from the patient who has not paid, and is the
patient allowed to claim a reimbursement if he does pay the high
fee? The Shulchan Aruch rules in a case where someone is fleeing
from jail and employs a sailor to assist him in crossing a river for a
very large fee:® the person is only obligated to pay what a normal
fee for crossing a river would be.® If this ruling were extrapolated to
a physician, it would appear that although a physician may have the
ability to charge a high fee, the patient may not have an obligation
to pay the full fee, and thus the physician would not have the right to
collect the full unpaid fee. Some rishonim and acharonim do apply
this ruling to the case of a physician.”” However, most commentaries
on the Shulchan Aruch do not apply this ruling to the case of a phy-
sician.”' They write that once the patient agrees to the physician’s

% Yoreh Deah 336:M.

% Responsa 1:145.

7 See Bava Metseyah 49b for further details.

% Choshen Mishpat 264:7.

% Yam Shel Shlomo Shlomo, Bava Kama 10:38, gives two reasons: First, there
is a set fee that sailors usually get for the trip. Alternatively, he already has a
Biblical obligation to save this person; see also Shitah Mekubetzet in the name of
Ramo—the employer can claim that he was joking with the employee in regard
to the extra amount.

" Mordechai, Bava Kama 172; Responsa of Radvaz 3:556; Ritva, Yevomot
106a—since he only agreed to the payment due to the stress of his sickness. See
also Rashi and Tosafot, Bava Kama 116b.

Author: It would appear that according to the second explanation of the Yam Shel
Shlomo (n. 70), a physician who makes a high fee would not be able to collect the
entire fee since he too is involved in a Biblical obligation.

"Ramo, Taz, and Shach, Yoreh Deah 336; also Yam Shel Shlomo, BavaKama 10:38,
and Mordechai 174; see also Nachmanides, Torat Haadam, Shaar Hasakanah.
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terms, it is incumbent on the patient to pay the agreed-upon amount.
Furthermore, even according to the opinion that a physician may
only charge for s’char batalah, if they agreed upon a payment for
the physician’s knowledge and expertise, the patient is still obli-
gated to pay in full, irrespective of how large.”” Moreover, if the
patient has already paid the fee, he has no legal standing to request
that it be returned in part or in full. The above case of the runaway,
according to these halachic authorities, is unique in that the employ-
ment of the sailor is temporary and fixed, unlike a physician’s job,
which is not bound by time. It is thus the normative halachic opinion
that a patient must pay the physician the entire agreed-upon fee, no
matter how large.”” A psychological explanation is given by some
acharonim as to why this is the case:™ It will prevent people from
avoiding choosing a career as a physician, and it will prevent physi-
cians from refusing treatment unless they are paid in full from the
beginning.”

An argument does exist among halachic sources as to whether
this rule applies if there is only one physician in a city. Many feel
that if only one physician is located in the city, then there is no obli-
gation for the patient to pay the entire high fee.”® Others,”” including

2 Ramo, Choshen Mishpat 264:7—since it is a normative practice to pay physi-
cians a high fee. See also Rosh, Bava Metziah 2:28 and Lechem Mishneh Gezeylah
12:7 (explaining the opinion of Maimonides), who understands that the person
must pay whatever the agreed-upon amount was, without any limits. See also
Ketzot Hachoshen 264:2. Chidushei R. Shimon Shkup, Bava Kama 19, who argues
that even though the Rosh permitted large fees, he did have a maximum amount
based on the maximum salary that the person could have made in his other profes-
sion. How the Rosh, according to the interpretation of Rav Shkup, would apply
this maximum amount is unclear, since modern physicians do not have alternative
occupations. See nn. 43—45 above.

3 Similar to Shulchan Aruch and Ramo, Choshen Mishpat 264.

7 Mateh Moshe Gemilut Chasadim 4:3 and Tzedah Laderech 5, no. 2:2, elabo-
rated in Encyclopedia of Jewish Medical Ethics, p. 801.

5 See below if this is allowed.

" Levush, Yoreh Deah 336; Radvaz, Choshen Mishpat 264:7; Responsa Radvaz
3:556; Tzitz Eliezer 5:25 (Ramat Rachel).

77 Yam Shel Shlomo, Bava Kama 10:38.
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the Ramo,” disagree and hold that even when there is only one phy-
sician in the city, if the patient and physician agree upon a certain
price, no matter how high it may be, the patient is obligated to pay it
in full. However, this ruling would not hold true if the patient indi-
cated at the time of agreeing to the high payment that he was doing
so due to extenuating circumstances.

Many contemporary halachic authorities have determined, using
the above principles, that it is legal for physicians to charge a high
fee. Rav Moshe Feinstein explains that people would not dedicate
themselves to the study of medicine were they not assured an ac-
ceptable fee (and it is as if the patient had agreed in advance—see
above).” In a similar vein, some cite the high cost of medical edu-
cation and the large debt that most students accrue.* If a physician
were not allowed to charge a high fee to pay back these large debts,
it would be another factor steering people away from becoming phy-
sicians, especially primary-care physicians.®! Additionally, since
modern physicians do not have other employment, it is permitted
for them to charge for their time and knowledge,” * % something
that is truly priceless.® In the same responsum as mentioned above,
Rav Moshe Feinstein gives an additional explanation. Many patients
prefer a high fee if it means greater availability and better quality of
care. This further benefits the patient by preventing the physician
from needing to seek alternative sources of livelihood and allows
him to focus solely on the practice of medicine. Thus, charging of
a fee, even a high one, is something that is beneficial to the com-

8 Choshen Mishpat 264:7; see also Encyclopedia of Jewish Medical Ethics, vol.
3 p.801.

" Iggerot Moshe, Yoreh Deah 4:52.

8 Since studying medicine is not Biblically mandated; Barkai 5745, vol. 2 pp.
32-33, Halacha U’ Refuah, vol. 2 p. 141, Responsa Teshuvot Vehanhagot, vol. 1
no. 887.

81 For these and many other contemporary concerns of primary-care physicians,
see “The Physicians’ Perspective: Medical Practice in 2008 by the Physicians
Foundation (www.physiciansfoundations.org/usr_doc/PF_Report_Final.pdf).

8 Nachmanides, Torat Haadam end of Shaar Hamichush; Nachmanides and
Rashba, Yevamot 106a; Yam Shel Shlomo, Bava Kama 10:38.
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munity. However, this permutation would not exist if the fee was
overly exorbitant, in which case it would be prohibited,** and those
who charge such a fee would not reap the reward for the Biblical
obligation of healing the sick.* Although not specifically discussing
physicians,* the Talmud, commenting on Biblical verses, discusses
and condemns a person who works for the community conducting a
Biblical obligation while receiving an exorbitant salary.®® Likewise,
R. Ovadya MeBartenurah, comments on a Mishnah stating that the
judgment of judges who accept a salary are void: “There are rabbis
who charge ten gold coins for half an hour to write a divorce docu-
ment. . . . Such a rabbi, in my eyes, is a thief and a rapist . . . and I
would be concerned that the divorce document is worthless.”®’

Exactly how should a fee be considered typical and how should
it be considered excessive? Dr. Aviad Hacohen elucidates the dif-
ficulty in a precise determination.®® He comments that pricing in
medicine is dependent on many factors, such as time and degree
of expertise necessary for a procedure. Furthermore, the need, as
expressed by the patient and/or a third party, is imperative in estab-
lishing proper pricing. For example, the psychological effect on the
patient, the potential loss of function, and potential cosmetic impli-
cations may also be included in determining a suitable fee.

Refusing Patients
The Torah proclaims that there is an obligation to not stand idly

by your friend’s blood, lo ta’amod al dam re’ echah.*® The Talmud
and Shulchan Aruch associate this verse with abstaining from as-

8 Halacha U’ Refuah, vol. 2 p. 141; Brachah L’ Avraham, pp. 237-238.

8 Responsa Teshuvot Vehanhagot, vol. 1 no.887.

8 Based on discussions presented above, a physician may also be considered as
practicing a communal profession that fulfills a Biblical obligation.

8 Shabbat 56b and 139a, commenting on the sons of Samuel.

87 Bechorot 4:6 (Author’s translation).

8 Brachah L’ Avraham, pp. 230-231.

% Leviticus 19:16.
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sisting a person who needs health care.”” Furthermore, as discussed
above, there is a positive commandment to heal those who are sick.?
Additionally, the Maharsham”' cites the verse discussing the prohi-
bition against making an orphan suffer, “If you inflict suffering on
him [orphan or widow] . . . I will kill you,” as applying to all types
of suffering that one person causes to another, whether passive or
active.”” Thus, it would appear that if a physician denied a patient
treatment, he would be violating a positive and (possibly) two nega-
tive Biblical precepts.” It is therefore understandable that Rashi ex-
plains the statement in the Talmud “The best physicians go to hell”*
as pertaining to a physician who has the ability to treat a destitute
individual but refuses to help the patient. This raises a number of
significant questions: Can a physician take a vacation, can he re-
tire? Must a physician answer all calls at night and while resting?
How would a patient who has the funds but refuses to pay a fee be
characterized? Although the physician should be treating patients as
much as possible, it should not come at the expense of the quality of
care that a patient receives. The more patients a physician has, the
busier he will be and the less time will be available for each patient.
Moreover, a physician who is overworked may lack the same focus
that he would have if he worked fewer hours with fewer patients.
The psychological needs of the physician should also be considered,
because taking breaks and avoiding burnout may be necessary to
ensure the best quality of care. Moreover, the busier a physician
18, the increased chance that a mistake can occur. Even inadvertent

% Sanhedrin 73a, Yoreh Deah 336:1.

1 Responsa 2:210 (second responsum—responding to the Aderet).

92 Exodus 22:22-23.

% Jggerot Moshe, Yoreh Deah, vol.2 no.151: These obligations would not pertain
to a non-physician, since there is no obligation for a person to learn medicine in
order to save someone’s life. Rather the obligation is for a person to do what he
can with what he has. (Responsa Levushai Mordechai, Orach Chayim 29, and
Responsa Chelkat Yaakov 1:82 disagree and hold it is an obligation to study medi-
cine.)

% Kiddushin 82a.

Wiesen.indb 289 4/28/09 4:12:53 PM



290 And You Shall Surely Heal

mistakes are seen by many rishonim as having some physician li-
ability and needing reparations.” Similarly, many contemporary
halachic authorities consider the accidental inappropriate injection
of the wrong drug as being similar to an intentional act.”® Thus, an
overload of patients can overburden the physician and compromise
patient care, potentially leading to careless mistakes.”” It is plausible
to suggest that setting limits on the number of patients will be ben-
eficial for all parties.

Recent halachic sources highlight that in the modern, developed
world, it is uncommon for cities to have a shortage of physicians. If
a physician were to refuse, either passively or actively, to respond
to a sick patient, there are ample other physicians who can treat
that person. Thus, Rav Shalom Elyashiv writes that if a person is
not seriously ill and not in need of urgent care, if a physician is eat-
ing, sleeping, or resting, he is not obligated to tend to the patient.”®
However, a seriously ill patient falls into a different category. The
Tzitz Eliezer writes that although a physician who does not aid a
seriously ill patient in a time of need may not monetarily be respon-
sible for damages, he nevertheless has an obligation to come to the
patient’s aid.”” If he does not, he will be punished by the Heavens.
The Nishmat Avraham comments that this distinction may not ap-
ply if the inactivity occurred after the physician began treating the
patient.'” The Talmud explains that if a person delineates that he
is depending on someone, then that person is liable for any loss in-
curred.'”! The Shulchan Aruch applies this law even if the statement

% Tzitz Eliezer 5:23 (Ramat Rachel) explaining the opinions of the Ramban, Tur,
and Shulchan Aruch.

% Ibid. and Responsa Minchat Yitzchak 3:105 unlike Responsa Chatam Sofer
1:177 (Responsa to Orach Chayim).

“7Similar to arguments made in the Libby Zion case of 1984; see “Libby Zion,”
New York Times, March 6, 1984.

9% Zichron LehaGriv Jolte 5747; see also Kobetz Ateret Shlomo, vol. 7 188:2.

% Responsa 19:63.

1% Yoreh Deah 336.

101 Bava Kama 100a.
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was not specifically stated but was implied and obvious (e.g., the
implied relationship between a physician and a patient).'* Thus, the
Nishmat Avraham concludes that a physician who denies treatment
to an existing patient is also liable monetarily.!”® Consequently, it
would appear that a distinction is made in Jewish law regarding re-
fusal to treat a person being dependant on the severity of sickness
and where a pre-existing physician-patient relationship has already
been established.'™

An important halachic discussion exists surrounding the case of
a physician who refuses to treat a patient due to lack of funds. As
quoted above, Rashi explains the statement in the Talmud “The best
physicians to Hell”'% as pertaining to a physician who has the abil-
ity to treat a poor person but refuses to help the patient. If a person
truly cannot afford the medical treatment, a rabbinic court can force
him to treat the patient.'” However, the courts can only coerce the
physician if there are no other physicians in the city. Otherwise, it
is not possible to coerce one physician over another, and it is the
responsibility of the court to raise money to pay a physician to treat
the poor.'”” Although the Talmud comments that “a physician who
receives no payment is worthless,”' this does not mean that a phy-
sician cannot heal pro bono; rather it means to say that a patient is
obligated to pay what he can.!?”

12 Choshen Mishpat 306:6.

'3 In the name of Rav Shalom Elyashiv.

104 A similar delineation exists in common law: A physician is not obligated to
treat every patient unless a physician-patient relationship has been established. See
Katz and Marshall, “When a Physician May Refuse to Treat a Patient,” Physician’s
News. February 2002 (available at www.physiciansnews.com/law/202.html).

105 Kiddushin 82a.

106 Responsa Teshuva Meyahavah, Yoreh Deah 3:408.

7 Tzitz Eliezer 15:40:7—delineates the possible Biblical prohibitions if such a
fund is not established and discusses the Biblical verses that are fulfilled when
such a fund is established.

'8 Bava Kama 85a.

% Shoshanat Ha’ amakim, verapo yerapey no. 71; see also Taanit 21b and Gilyonei
Hashas, Bava Kama 85a.
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Throughout history, practicing Jewish physicians have highlight-
ed the importance of treating the poor. Yitchak Yisraeli highlights
this in a statement to physicians: “There is no greater mitzvah than
treating the poor.”''? R. Eliezer Pappa contends that the quality of
care offered to the indigent must be comparable to that offered to
the wealthy.!"" A physician who is called upon must act quickly,
irrespective of time or economic status. Furthermore, from as early
as the thirteenth century to the Nazi ghettos, Bikur Cholim societies
have been set up to allow those who cannot afford medical care to
receive adequate attention.''? The Chafetz Chayim raises the ques-
tion of whether a community that does not set up a fund to care for
the poor would be, in effect, violating the prohibition of lo ta’amod
al dam re’ echah, “not standing idle by the blood of your friend.”!"?

An interesting contemporary application of a physician’s ability
to refuse to care for patients occurred during a physician’s strike in
Israel in 1983, which lasted four months.''* At the time Rav Shlomo
Zalman Auerbach permitted the strike on condition that it did not
threaten patients’ lives.'"> He specified that physicians might not
abandon the hospitals and might not make themselves unavailable
by traveling far distances. As the strike progressed, Rav Shlomo
Zalman Auerbach and Rav Yaakov Yitzchak Weiss clarified the
practical level of staff that physicians must supply during the strike
as being the level that would be supplied on Shabbat (which would
be the medically determined level needed to ensure saving a life
if there were an emergency and to ensure proper care for the hos-
pitalized patients)."'¢ Thus, halachic authorities throughout Jewish

"0 Mussar Harofim, no. 30; see also “Oath of Assaf” (quoted in F. Rosner, Ann Int
Med 63:317, 1965) and “Oath of Jacob Zahalon™ (in Otzar Hachayim).

" Peleh Yoetz, n0.510, rofeh.

12 For further details, see Encyclopedia of Jewish Medical Ethics, vol. 3 p. 1120,
and Brachah L’ Avraham, pp. 221-223.

3 Ahavat Chesed, vol. 3, Bikur Cholim 48b.

114 Strikes in Israel also occurred in 1973 (one month) and 1976 (three months).
115 Cited in Nishmat Avraham, Choshen Mishpat 333:1.

16 Cited in Encyclopedia of Jewish Medical Ethics, p. 803.

Wiesen.indb 292 4/28/09 4:12:55 PM



Concierge Medicine and Halacha 293

history have balanced the personal and psychological needs of the
physician with the importance of the destitute and severely infirm
receiving adequate access to health care.

CONCLUSION

The surge in the number of primary-care physicians in the United
States converting their practices into concierge, or retainer, practices
raises many halachic questions, such as: Can a physician charge for
direct medical care? Can he charge a large fee for medical access?
Can he limit his patient pool while transitioning into a concierge
practice?

Ashighlighted above, although providing medical care is a Biblical
obligation, and one may only charge s’ char tirchah and s’ char bata-
lah, this may not be the case with contemporary physicians, who
practice medicine as their sole source of income. Furthermore, it
should be noted that to avoid common-law issues, it has been ad-
vised that concierge physicians clearly stipulate in their contract
with the patient exactly what services the retainer fee covers and that
the stipulated services are of a non-medical nature.''’Accordingly,
a concierge physician would not charge a fee for direct medical ser-
vices. Thus, the payment is not contingent on the performance of
a Biblical obligation and would be exempt from the prohibition of
charging by a Biblical commandment.

Both Jewish and United States law recognize, except for emer-
gencies, a physician’s right to choose where he or she practices and
whom they treat.!'"® However, once a person is an existing patient, it
is imperative, according to both Halacha and common law, that his
treatment is continuous and he is not abandoned. According to United
States Law and the American Medical Association’s ethical code, it

7 Portman, J Health Life Sci Law. 2008 Apr;1 (3):1, pp. 26, 37.

118 Assuming that no laws are violated (e.g., discrimination laws). For a more de-
tailed discussion regarding common-law applications, see ‘“Principles of Medical
Ethics” (www.ama-assn.org/ama/pub/category/2512.html). For a more detailed
discussion regarding Halacha, see the discussion above regarding denial of care.
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is forbidden for a physician to abandon a patient.!" A physician is
obligated to transition all of his patients into their new retainer prac-
tice, whether they will continue to be patients or not. Those patients
who will not be part of the new practice must continue to be cared
for until they can be safely incorporated to a new physician. The
entrance of a physician into a concierge practice must be tempered
with the strong emphasis placed in Halacha and Jewish literature on
the necessity for a Jewish physician to treat the indigent. This is a
point that the AMA has itself highlighted—the need for concierge
physicians to offer charitable medical care.'” Interestingly, it has
been noted by a study that among concierge medical practices, 84
percent provide charity care, and many continuously see patients
despite not having paid the retainer fee.!?!

At the present time, it has been determined by the United States
government that concierge medicine is too small to reach the level
where it limits the access of patients (specifically Medicare patients)
to healthcare. Retainer practices have been limited to larger cities
with sizable population pools, as opposed to rural areas with few
primary-care physicians.'*?

It was recently noted that “as the economic pressure on physi-
cians and their traditional medical groups intensifies . . . more re-
tainer practices are likely to surface around the country.”'** As time
continues and concierge medicine evolves, it is imperative to re-
evaluate the halachic and common-law ethical dilemmas that arise.

19 “AMA Report to the Council on Medical Services of Special Physician-Patient
Contracts,” CEJA Report 9-A-02 (June 2002); and Portman, J Health Life Sci
Law. 2008 Apr;1 (3):1, p. 30.

120 AMA “Principles of Medical Ethics”; AMA, “Report of the Council on Ethical
and Judicial Affairs: Disrespect and Derogatory Conduct in the Patient-Physician
Relationship” (June 2003).

12 Alexander GC, et al. “Physicians in Retainer Practice: A National Survey of
Physician, Patient and Practice Characteristics,” 20 J Gen Internal Med. 1079—
1082 (Dec. 2005).

12 GAO report, supra n. 2.

123 Portman, J Health Life Sci Law. 2008 Apr;1 (3):1, p. 8.
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The Rabbi Who Ate on Yom Kippur:
Israel Salanter and the Cholera Epidemic of 1848

Ira Taub

Abstract

Rabbi Israel Lipkin (1810-1883), better known as Rav Yisrael
Salanter, an outstanding religious and ethical leader of nine-
teenth-century Lithuanian Jewry, made a celebrated and deep-
ly controversial decision in the fall of 1848. As a devastating
cholera epidemic reached its peak just as the solemn fast of Yom
Kippur was approaching, Salanter publicly advocated eating
onYom Kippur, so that his community would not be made more
vulnerable by a day of fasting. While Salanter was an innovator
in many areas of Jewish thought, his attitude toward Halacha,
the canon of Jewish law, was based upon traditional sources
and authorities. In order to analyze this controversial episode
in Eastern European Jewish history, it is important to consider
the impact and contemporary understanding of cholera in the
context of how infectious disease and life-saving interventions
are treated in Halacha.

YOM KIPPUR, 1848

The second of eight cholera pandemics lasted from 1829 to 1852,
spreading through all of Europe, and leaving a trail of devastation
across much of Russia and the surrounding regions.! ? In contrast
to the waxing and waning character of the contagion in Western
Europe, the infection spread continuously in Eastern Europe and

Ira Taub, a 2007 AECOM graduate, is currently a resident in pediatrics
at University Hospitals/Case Medical Center in Cleveland. He wishes to
thank Dr. Edward Reichman for his guidance and assistance.
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Russia throughout the mid-nineteenth century, killing millions in
the process.>*

Rabbi Israel Lipkin (1810-1883), better known as Rav Yisrael
Salanter, was an outstanding religious and ethical leader of the
Lithuanian Jewish community at the time.” Vilnius, or Vilna as it
was known to Jews, the city where he lived and taught, had been
hit hard by cholera in the summer of 1848. In the early fall, as the
fast-day of Yom Kippur approached, he was concerned that fasting
would make the community more vulnerable to the disease.”¢

Rabbi Lipkin’s reported decision was to publicly advocate the
suspension of the fast that year, an ad hoc public health measure
that left a long trail of controversy. The following account of the
incident is excerpted from “Three Who Ate,” a short story published
nearly eighty years later in which the episode is dramatized:

It is Atonement Day in the afternoon. The Rabbi stands on the
platform in the centre of the Synagogue, tall and venerable
.. .. [The] people are waiting to hear what the Rabbi will say,
and one is afraid to draw one’s breath. And the Rabbi begins
to speak.

His weak voice grows stronger and higher every minute,
and at last it is quite loud. He speaks of the sanctity of the
Day of Atonement and of the holy Torah; of repentance and of
prayer, of the living and of the dead, and of the pestilence that
has broken out and that destroys without pity, without rest,
without a pause—for how long? for how much longer?

... and I hear him say: “And when trouble comes to a
man, he must look to his deeds, and not only to those which
concern him and the Almighty, but to those which concern
himself, to his body, to his flesh, to his own health . . . There
are times when one must turn aside from the Law, if by so do-
ing a whole community may be saved. With the consent of the
All-Present and with the consent of this congregation, we give
leave to eat and drink on the Day of Atonement.”
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According to this account, Salanter openly flouted a community
norm by eating on a solemn fast-day; no doubt, his reputation for
exceptional piety was instrumental in giving him the credibility to
do so. From a legal standpoint, the episode set a precedent for ab-
rogation of the fast as a precautionary measure against illness. As
such, it also attracted the attention of legal antagonists, who polemi-
cized against it in the years that followed. Among them was Rabbi
Betzalel HaKohen, a senior rabbi and jurist, who wrote, some twen-
ty years after the event:

It is my obligation to make it known for all generations this
great matter—that for three successive years greater than
12,000 men and women who fasted [on Yom Kippur during
the cholera epidemic] throughout our lands and no ill befell
any of them—and this was known to virtually the entire world
at the time.”®

The somewhat dramatic account cited above was a response to
then alleged timidity and hesitancy on the part of the other rabbis in
Vilna to take the necessary steps. While there is an inherent bias in
the Talmudic sources in favor of violating the fast for even a sus-
pected danger to life, such an action on a mass scale is not discussed
directly;” and few were willing to endorse such an unusual move. In
fact, Salanter’s decision was regarded as so radical in some circles
that further embellishments of the story cast him as a virtual cru-
sader against the rabbinic establishment, sanctioning the violation
of the Sabbath during the epidemic and even threatening to overturn
legal rulings of the rabbinic courts.* '°

It should be noted that there are serious questions regarding the
historicity of these stories.> ® Most published accounts, including
the short story excerpted above, were based upon second- and third-
hand sources, almost never with input from those who were alive
at the time."" Some are from individuals at ideological odds with
Salanter’s traditional beliefs, who undoubtedly altered the account
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to serve their own agenda. For example, it has been argued that the
story is actually based upon a prank, during which secularists posted
a forged letter from Vilna’s leading rabbis that gave wholesale per-
mission to eat on Yom Kippur.!!

In an alternative version of the story, Salanter acted in coopera-
tion with the other rabbinic authorities to encourage a shortened
service that would allow worshipers to spend time outdoors in the
fresh air.®"'' Cake was available in a side room, and individuals who
felt weak were encouraged to taste a small amount. In this account,
Salanter took the somewhat less radical step of encouraging a minor
modification of the fast, and only for the infirm. What is noteworthy
here is the public and widespread encouragement of that step, which
went somewhat beyond what the other authorities were willing to
permit. It is easy to see how this could be the kernel of truth within
the other, somewhat embellished, accounts.'!

Whatever actually transpired, much of what was written both in
support of Salanter and against him reflects differing ideas about
the extent to which the fast could be compromised for uncertain
public health goals. A limited number of primary sources produce a
vast spectrum of opinions about violating the fast as a preventative
measure. The reputation of the protagonist is clearly emblematic of
the importance of this issue.’ In fact, the episode is widely quoted
in popular works on Jewish law as a prime example of how well-
intentioned religious objections must be suppressed in the face of
pressing medical need to violate a prohibition.'*!

RABBI ISRAEL SALANTER

Israel Salanter was a unique personality within the world of
Lithuanian Orthodoxy because of his achievements in traditional
scholarship and, more famously, his development of an innovative
psychology of ethical and religious development. The social and
religious milieu in which he lived and taught was a culture under
siege, both from the relentless anti-Semitism and hostility of the
Russian government and the surrounding populace and from the
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Haskala (Enlightment), a modernizing movement that took on a stri-
dently anti-religious tone among many young Russian maskilim, as
it adherents were called.>°

Salanter’s innovation was a drive to integrate his community’s
traditional modes of study and worship with a new and passionate
focus on mussar, or personal religious and ethical development. He
emphasized the commitment of significant blocks of time to intense
personal reflection, with a fixation on the study of penitential texts,
sometimes at the expense of such traditional priorities as Talmud
study. The Mussar movement began to attract followers in the late
1840s over the opposition of many traditionalist rabbis, who viewed
it as an idiosyncratic and possibly schismatic philosophy. Ironically,
Salanter also came under frequent attack in the secularist press,
which viewed him as a charismatic apologist for the traditionalist
camp.>®

Salanter, then, was a figure who, while respected for his per-
sonal piety and integrity, was controversial even before the events
of 1848. Still, in spite of his innovative tendencies, his behavior
was firmly based upon traditional sources and authorities, and his
thinking on the need to eat on Yom Kippur indisputably drew from
sources within Halacha. In order to analyze how Salanter’s response
to the epidemic fit within those primary sources, it is therefore im-
portant to consider the impact and contemporary understanding of
cholera; the efficacy of eating as a counter-measure against the ill-
ness, as perceived by Salanter’s medical contemporaries; and final-
ly, broader factors that affected how cholera was viewed from the
perspective of Jewish thought and Jewish law.

EATING ON YOM KIPPUR: AN ANALYSIS

On Yom Kippur, a day considered the most sacred in the Jewish
calendar, eating and drinking are among the activities against which
adult Jews are adjured, and violation of the fast is regarded as a
particularly severe offense.'* ' Even pregnant and nursing women,
although absolved from most other fasts, are included in the prohibi-
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tion.'® The holiday was widely observed and familiar, even within
rapidly secularizing segments of the Lithuanian Jewish population.

The requirement to fast is waived when it is deemed to endanger
the life of an individual, as preserving life is an over-riding concern
that trumps nearly every other consideration in Jewish law.!”: 18- 19
The Talmud cites the verse in Leviticus 18:5, “You shall therefore
keep My statutes and My laws, which if a man do, he shall live by
them; I am the Lord,” and reads it as follows: “ ‘he shall live by
them’—but he should not die because of them.”*

While the concept is stated in a somewhat pithy form, the Talmud
applies it to a number of detailed scenarios, including that of an in-
dividual deemed to be severely ill on Yom Kippur:

A pregnant woman who smelled food and became ravenously
hungry—we feed her until she is satisfied. A person who is
ill—we feed him according to the opinion of medical experts;
if there are no such experts present, we rely on his own opinion
until he is satisfied.”

Several important points are implicit in this passage. First, both
the pregnant woman and the ill person referred to are assumed to be
in mortal danger due to their hunger. As Rashi, the seminal elev-
enth-century commentator, notes, the former case is actually a two-
fold danger threatening both the life of the mother and the potential
life of the fetus.?? Second, timely delivery of food to the patient is
viewed as being curative, as both the pregnancy and the illness cited
in the latter case are viewed as insufficient to cause the patient’s
demise without the added impact of hunger.

Feeding a patient on Yom Kippur requires the careful balance of
psychological versus organic factors. On one hand, the Talmud later
states that bystanders are required to quietly remind the pregnant
woman that it is Yom Kippur. Rashi notes that this knowledge alone
may be a sufficient motivation to carry the patient through the im-
mediate crisis and complete the fast.”> On the other hand, the Talmud
cites a verse that “the heart knows its own suffering” **—that is, the
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patient’s own subjective certainty of the gravity of his illness trumps
any doubts that other may harbor regarding the necessity of eating,
including even doubts expressed by medical experts.*

Where some credible evidence exists that fasting may pose a dan-
ger to the patient, the burden of proof is on the physician to prove
that fasting does not pose a danger. All that is required is the poten-
tial for the exacerbation of a dangerous illness; the physician need
not state directly that the patient may die.'® Even an action with a
statistically narrow chance of effecting a cure is permitted in such
a case.’

The passage in the Talmud continues with a description of the
method of feeding forbidden items to a ravenously hungry pregnant
woman, wherein she is fed small amounts in a stepwise fashion:

A pregnant woman who smells sacrificial meat or pork [both
categories of forbidden food]—we dip a small spindle into the
gravy of the [forbidden] food and place it in her mouth. If that
is sufficient to satisfy her—it is well; if not, we feed her the
gravy itself. If that is sufficient to satisfy her—it is well; if not,
we feed her the fat [of the forbidden food] itself. ?!

The animating principal behind this course of action is, as later
noted by the Talmud, to feed the patient a quantity or type of food
that represents the least severe infraction, thus minimizing the vio-
lation. Similarly, the Talmud later constructs a hierarchy of infrac-
tions that are deemed less severe, and hence preferable in this case.”
As Maimonides implies in his work, the forbidden food can be re-
garded as a temporizing measure to hold the patient over until the
food can be consumed under permissible circumstances.”® When the
crisis passes, the full obligation to fast returns immediately.?’

This principle, when applied to eating on Yom Kippur, requires
that, when possible, a patient be fed small amounts of food at long
intervals, to minimize the prohibition by avoiding an overt act of
eating, a practice described as pachot pachot m’ kshiur (eating by
half-measures).” Later authorities codified a method for feeding the
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dangerously ill patient on Yom Kippur while skirting a strict viola-
tion of Biblical law, relying on generally accepted definitions of the
minimal volume of solid food that constitutes eating.”

A direct parallel to the decision faced by Salanter can be found in
an 1836 responsum from the prominent authority R. Moses Sofer.
He argued that, when faced with the danger posed by cholera, the
prohibition against eating on Yom Kippur could be suspended even
for a healthy person, and even where the mere possibility exists that
such an action could be life-saving. However, he prefers that less ex-
treme measures be taken where possible, even to the point of avoid-
ing any public prayer on Yom Kippur, rather than suspending the
fast. When the fast itself is judged by physicians to be injurious, R.
Sofer prefers eating by half-measures, as mentioned above.*® This
dispensation is limited to life-threatening situations, and the fast is
not suspended as a precautionary measure for less severe health con-
cerns.’!

In summary, there is strong precedent within the corpus of Jewish
law for feeding a dangerously ill patient on Yom Kippur. What dis-
tinguishes the classical scenarios from the incident in Vilna are three
major factors: first, the Talmud and later codifiers regarding eating
as a response to an existing illness, rather than a prophylactic mea-
sure against the possibility of illness; second, care is taken to ensure
that there is a real and credible threat to the patient’s life that can
be ameliorated by eating; and third, the generally accepted opinion
that, if possible, the food be consumed in a manner that minimizes
the prohibitions involved. With this background, the immediacy of
the danger posed by the cholera epidemic can be examined.

NINETEENTH-CENTURY CHOLERA PANDEMICS

Vibrio cholerae, a gram-negative bacterium native to coastal salt
waters in South Asia, was, for most of human history, a sporadic pe-
diatric illness confined to that area." >3 Its primary method of trans-
mission is either through direct contact or via contaminated food or
drinking water. Once ingested, the organism secretes a toxin which
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paralyzes active transport of sodium and chlorine, resulting in ac-
cumulation of fluid in the intestinal lumen.** Progress from the first
onset of symptoms can be rapid and relentless; voluminous stools
ensue, leading to hypovolemic shock that, if not reversed, can cause
death in a matter of hours.*** An early description vividly captures
the morbidity and terror of an attack:

Diarrhoea, at first feculent, with slight cramps in the legs, nau-
sea, pain or heat about the pit of the stomach, malaise, give the
longest warning. . . . When violent vertigo, sick stomach, ner-
vous agitation, intermittent, slow or small pulse [and] cramps
... give the first warning, then there is scarcely an interval. . . .
Vomiting or purging . . . come on; the features become sharp
and contracted, the eye sinks, the looks is [sic] expressive of
terror, wildness and . . . a consciousness on the part of the suf-
ferer that the hand of death is upon him.?

The first cholera outbreak to spread widely beyond India began
in 1817, and spread by both ship and overland route to Syria and the
Crimean region; within ten years, it was rampant in both Persia and
southeastern Russia, and it had spread throughout Western Europe
by 1831." 3 It was endemic in Russia for near fifteen years there-
after, and the year 1848 marked the most destructive year ever for
the epidemic, with nearly 1 million reported deaths in that one year
alone.*

The spread of the disease was precipitated by religious pilgrim-
ages and troop movements, but increased exponentially as a result of
steamship and railroad travel.! % 3¢ Quarantine and port closure, the
usual methods of containment, failed; as the British soon learned,
attempts to limit sea trade had a devastating economic impact that
produced little more than improvements in evasion of the regula-
tions. *3 Only seasonal factors could hamper its spread; the disease
spread most virulently in the late summer (the time of year when
Yom Kippur fell out), and tended to dissipate during the coldest part
of winter.! 3
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Cholera’s spread did not spare the Jewish communities of Europe,
particularly the densely populated villages in the Pale of Settlement
and the ghettoized urban neighborhoods in which Jews were often
concentrated. While it was widely agreed that the disease impacted
Jews less than their neighbors (with some series showing Jewish
mortality 50 percent lower than that of other communities), one sea-
son of cholera could still cause deaths in the thousands.*® Cholera in-
spired fear in the Jewish communities in its path; its approach alone
was sufficient to inspire the creation of new liturgical and homileti-
cal texts.>#° Even its name, which when transliterated into Hebrew
can be read as “evil sickness,” reflects the place it held in the Jewish
popular imagination.® *

Before 1850, contemporary scientific and medical knowledge
about the cholera epidemic was garnered from first-hand observation
of the effects of the illness, and its epidemiology and etiology were
still largely the subject of speculation.*>*' The first widely published
observations were made by British military and naval physicians,
and, naturally, the most remarkable aspect of the illness was the
rapidity of its spread within confined areas. Early medical accounts
favored the dramatic, such as an early account of an “invasion . . . so
sudden and violent that horsemen were stricken from their steeds,”
so that fear and panic were the inevitable prodrome to the actual
appearance of the disease.> The backdrop of war, revolution, and
social upheaval that characterized the era magnified this panic, with
rioting, government repression, and intense political acrimony also
accompanying its spread.* ** Jews, ever conscious of the flares of
anti-Semitism that often accompanied such events, had many rea-
sons to be nervous (Jews, particularly immigrants, were in fact often
scapegoated for cholera outbreaks).* ¥’

Views of the etiology of the disease coalesced around two fa-
miliar schools of thought, the miasma theory and the germ theory
of disease.** The former attributed the disease to invisible, easily
transmissible, but fundamentally noncontiguous “vapors or miasma
arising from filth or decay.”*! This could take the form of contami-
nated air, “the exudations of . . . bodies in a state of decomposition,”
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or a substance in the soil spread via earth floors.*** The strength of
this theory was its ability to explain how the disease spread through
crowded urban areas and killed rapidly, as if it were a poison, and
proponents of the theory often advocated fresh, open air as a preven-
tative measure against the illness.*> " ** The belief that the disease
was caused by an infectious biological agent was not taken seriously
by many prior to 1850.> ** Even John Snow’s famous 1855 “wa-
ter pump” experiment, in which he elegantly proved the contagious
nature of the illness, failed to convince most of his contemporaries,
and Koch’s description of the bacteria was still nearly forty years
away.*

Whatever their beliefs may have been about the origin of the ill-
ness, contemporary physicians had a wide arsenal of treatments to
deploy against cholera. Bleeding, purgatives, and caustic substances
had a prominent place in contemporary therapy, as did heavy met-
als and arsenic.’ *' 3 Flannel belts were in wide use at the time,
as it was believed that keeping the abdominal viscera warm could
benefit patients greatly.! >3 Occasionally, alcohol and opium found
their way into the treatment protocols of the time.***! Interestingly,
intravenous rehydration, the therapy that ultimately proved to be
curative, had been demonstrated and published in Scotland in 1832.
Unfortunately, such therapy not only failed to reach Eastern Europe
and Russia, but it failed to attract any significant attention even
within the English medical establishment.** * ¢ Salanter’s medical
contemporaries were thus faced with a relatively new and terrifying
illness whose mysterious etiology precluded any rational approach
to prevention or therapy.

RELIGIOUS ATTITUDES AND RESPONSES

Historically, the best-preserved clerical responses to the cholera
outbreak were those expressed in the Protestant churches of Western
Europe, which echoed the socially conservative view that the disease
was particularly harsh on “drunkards and filthy wicked people.”!
Divine intervention and divine punishment were often held respon-
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sible for the toll taken by the disease. Such views were widespread
even in nations like England, where in March 1832 a fast-day pro-
claimed by Parliament at the urging of evangelical members and
traditional churchmen enjoyed wide popular support. During this ad
hoc day of atonement for the purported sins of an increasing disso-
lute and secular society, churches were filled with worshipers from
all social strata.*’

Despite the conservative conclusions reached by Protestant
churchmen, concerns for amelioration of spiritual and public health
problems were not necessarily mutually exclusive, as illustrated by
a series of pamphlets written at Oxford. Although the spiritual fail-
ings that led to the scourge held a prominent place, careful record-
keeping and epidemiological methodology also led to a number of
surprisingly forward-looking conclusions about improving ventila-
tion, drainage of sewage, and other public health concerns.* The
traditionalist authors were not bound to a fatalistic acceptance of
illness, notwithstanding their belief that the epidemic was the will
of God.

Among faiths with a highly eschatological bent, cholera was
viewed as a portent of the end of days. Many of the features of the
disease fit in with received wisdom about the pestilence that was to
sweep the world in the era before the final redemption. Indeed, the
Talmudic notion that “once the destroyer is set loose on the world,
it does not distinguish between good and evil” resonated with what
was transpiring.*> Among Mormons, there was an initial belief that
God had designed the plague to sweep away evildoers whilst pro-
tecting His righteous from any harm, a theology that was to prove
untenable following epidemics that struck Zion’s camp and other
groups of the migrating faithful in North America.*® While these
ideas were largely borrowed from Old Testament imagery and the-
ology, they did not resonate with Jews at the time.

Eastern European rabbis had little to say from a theological or
theodicial standpoint, aside from traditional and somewhat pro for-
ma calls to prayer and supplication.’>** A contemporary prayer com-
posed at the height of the epidemic has, from the standpoint of style
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and content, little to distinguish it from a liturgical response to any
other event.*’ Against the backdrop of the repeated persecutions and
suffering that these communities experienced, cholera presented
few new themes for reflection or religious thought.

In contrast, rabbinic attitudes in the more Westernized Jewish
communities of England and the United States were reflective of
both a belief in the ultimately benign nature of divine providence
and the opportunity to use the feelings of fear and helplessness as a
springboard to both improvements in social justice and a return to
traditional religion.”® One finds few real calls to action in the ser-
mons; as one American rabbi wrote, “all human foresight is in vain
to ward off the instruments of vengeance which the Lord holds in
his hands.” * Ironically, Rabbi Salanter, the originator of a system
regarded by moderns as morbidly preoccupied with otherworldly
notions of sin and punishment, stands out among his contemporaries
as the paramount crusader for preserving life in this world.

Pragmatic responses to the outbreak received far more empha-
sis in the Jewish community, as there was extensive precedent in
Jewish law for the basic practice of preventative medicine during
epidemics. Contemporary rabbinic authorities were aware of their
morbidity and mortality,® and were in agreement with the estab-
lishment of a fairly broad program of sanitary and hygienic mea-
sures, including suspending normal mourning and burial practices.>*
Existing practices, such as inspection of meat by the ritual slaugh-
terer, were harnessed and augmented as a potential barrier to infec-
tion. Obligations to visit the sick were suspended where an illness
was attributed to infectious etiology, and permission was granted
even for wholesale abandonment of communities.”® > Even physi-
cians could be barred from the synagogue if suspected of contact
with infectious matter.>® Jewish law appreciated that epidemics were
the quintessential “act of God,” and prior obligations under mon-
etary or family law could consequently be suspended.*- %

It should be noted, however, that rabbis and scholars often took
a direct and proactive role in caring for those afflicted by epidem-
ics, despite the danger involved and even the lack of a normative
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obligation to do so. In Lithuania, the city’s rabbis took the lead in
establishing committees to minister to the sick, and, in fact, Salanter
headed the relief committee in Vilna and encouraged his students
to participate.>® Similarly, the German sage R. Akiba Eger was re-
portedly honored posthumously by King Frederick William III of
Prussia for his role in caring for the sick during a cholera epidemic.®'
Thus, the rabbinic response was often informed by a direct familiar-
ity with the illness.

JEWISH LAW AND INFECTIOUS DISEASE

Cholera illness itself posed a threat to life that easily passed the
Talmudic threshold of a dangerous illness; however, the threat of
cholera posed a more thorny question. On one hand, the individual
in question is completely healthy, and, if not infected, can tolerate
the fast easily. On the other hand, he stands in the path of a danger-
ous epidemic that could reduce a patient from perfect health to death
in hours. For a violation as severe as eating on Yom Kippur, does
the mere threat of a serious infection trump the sanctity of the day?

In earlier rabbinic sources, the threat of a dangerous infectious
illness was sufficient ground to suspend a number of important ob-
servances. Traditional stringencies, such as the practice of not eat-
ing prior to the completion of shofar blowing on Rosh Hashana,
were removed during epidemics for individuals who felt weak.®
Relatively remote health concerns could trigger the suspension of
minor observances or fasts as a precautionary measure, with even
the psychological comfort of a susceptible population viewed as
sufficient grounds for leniency.® More serious violations of Jewish
law must reflect a clear and present danger to an existing patient, a
concept referred to a choleh lafaneinu.** Otherwise, one could con-
struct a number of absurd scenarios under which serious violations
would be condoned, such as continuous violation of the Sabbath
“just in case” a patient were to appear at one’s door.

Salanter consulted with doctors prior to his ruling, and in fact
instructed his followers that the physicians’ advice carried the force
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of a Biblical obligation.® Medical expertise is valued in Jewish law
as one source of empirical evidence that influences a rabbi’s deci-
sion, such as the necessity of eating on Yom Kippur. However, such
advice is rarely elevated to the level of an independent religious
obligation. In fact, later authorities expressed deep skepticism about
the advice of physicians who were hostile to traditional Judaism,
particularly with regard to such issues as eating on Yom Kippur.%
Moreover, Russian physicians were widely distrusted even from a
professional standpoint, and the cholera epidemic did little to en-
hance their reputation.®®®’ Salanter thus showed an unusual level of
deference to medical opinion, no doubt motivated by an overwhelm-
ing concern for the well-being of his community.

The importance that Salanter ascribed to the opinions of Vilna’s
doctors must be tempered by an appreciation of how little contem-
porary medicine actually knew. Although Russian medicine at the
time was less sophisticated than its Western European counterpart,®’
some of the current beliefs seem to have circulated in Lithuania. For
example, Salanter’s congregants were reportedly advised to walk
around in fresh air,’ advice possibly derived from the soon-to-be
debunked miasma theory, although the consequence of the advice,
in relieving crowding and close proximity, may have delayed the
spread of infection. Certainly, it was more useful advice than what
transpired in many Russian provinces, where local priests organized
large penitential gatherings that served only to spread the epidemic
further.%’

What is clear is that a logical, unified medical approach to the
illness was absent, and even a basic preventative program was de-
cades away. Any use of Salanter’s actions as halachic precedent
must therefore also take into account the enormous lacuna in medi-
cal knowledge that existed at the time.

The claim that Salanter moderated the observance of the fast,
sanctioning a modified form of eating under particular circumstanc-
es, is more consistent with his legal temperament.® His concern for
the welfare and health of the congregants was in keeping with his
ethical leanings, but in this scenario, his loyalty to Halacha remains
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uncompromised. In this case, his adoption of an accepted, albeit le-
nient view places him well within the mainstream of his contempo-
raries.'! It can be broadly stated that Rabbi Israel Salanter, like most
nineteenth-century rabbinic decisors, combined a sort of scientific
agnosticism about the causes of disease with a pragmatic deference
to doctors when the community’s needs warranted it. At the same
time, they were careful not to allow an epidemic to serve as a spur
to the lowering of a community’s religious standards, but framed
their responses under the banner of a higher religious commitment
to preserving life.
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Don’t Judge a Book?
Surgical Changes to Anatomical Features in
Traditional and Modern Thought'

Jonathan Wiesen
BACKGROUND

The methodology of halakhic decision-making involves the ap-
plication of traditional values or laws to modern dilemmas. These
issues may either be scenarios that by chance simply never arose or
situations that could never have occurred due to social, political, or
scientific developments. We have witnessed advances over the last
half-century in the realm of the medical sciences that have, with no
exaggeration, completely undermined and altered the “classical” as-
sumptions, methodology, and practice of medicine. Contemporary
rabbinic figures, therefore, must grapple with medical technologies
for which there is no real halakhic precedent because they would
have been unfathomable even a few decades ago.?

' Much of the content of this article originally appeared in J. Wiesen and D.
Kulak, “Male and Female He Created Them: Revisiting Gender Assignment and
Treatment in Intersex Children,” Journal of Halacha and Contemporary Society
54 (2007): 5-30.

2 For a contemporary analysis of situations of changing halakhic decisions in
light of changing medical data, see Dr. Edward Reichman, “Don’t Pull the Plug
on Brain Death Just Yet,” Tradition 38, no. 4 (2004): 63—-64, where he eloquently
states: “In the field of contemporary medical halacha, it is not only preferable, but
mandatory, to reevaluate the state of medical science when practically applying
any legal decisions of the past. Medicine is an evolving science, and our under-
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This tension is acutely felt regarding issue of halakhic medical
definitions. It is often unclear whether halakhic medical classifica-
tions are the result of the most advanced scientific data available
at the time, or strict guidelines for halakhically defining the issue
at hand independent of scientific nomenclature. The topic of this
paper, the halakhic definition of gender, provides an excellent case
study for this issue.

The Rambam (Ishut 2:24-25) states:

One who has male organs and female organs is called an an-
drogynous and is safek if it is male or female, and there is no
sign by which it would be known conclusively if it is male or
female forever. And one who is lacking both male and female
signs, rather [its organs are] covered, is called a fumtum and it
is too a safek, but if the tumtum is torn and found to be male,
he is considered male, and if found to be female is considered
a female.

The Rambam is generally understood to mean that gender is defined
by the external anatomical features of the individual in question.? As
such, if both male and female organs are present, the designation of
androgynous is made. If the reproductive organs are covered, i.e., a
tumtum, then simply uncovering and revealing the organs is enough
to designate the gender of the individual, for that will reveal de fac-
to which anatomical features are truly present. Assuming that the

standing of the human body is continually expanding. . . . Had the authorities
... been presented with the current medical literature, [they would] have decided
differently.”

3 Shu”t Tzitz Eliezer 11:78 (1); Edan Ben-Ephraim, Sefer Dor Tahapuchot,
pp.112—115, where a number of responsa on the issue are quoted: Mishana Hal-
achot (R. Menashe Klein) 6:47; She’ eilat Shaul (R. Shaul Breish) E.H. 9. See also
the responsa of R. Asher Weiss in the same book, pp. 280-282. This is also the
opinion of R. Bleich, Judaism and Healing, p. 83, Dr. Abraham Steinberg, “Her-
maphrodite” (Description of Hermaphrodites and Their Status in Jewish Law),
Encyclopedia of Jewish Medical Ethics (New York: Feldheim), p. 465, and R.
Abraham Abraham in Nishmat Avraham, Yoreh Deah 262:11.
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Rambam’s definition of gender is solely based on external anatomy,
our primary query must be addressed. Was the Rambam simply uti-
lizing the best of the scientific knowledge that was available to him
at that time, in which the only reliable markers of gender were the
anatomical landmarks, but if more accurate indicators ever became
available, such as DNA typing, then would they have been accept-
able if not preferred? Or was he issuing a strict halakhic decision,
describing precise halakhic criteria for determining gender that are
independent of the time, place, or historical context in which they
were produced? The former will be referred to as the “flexible read”
approach, and the latter as the literalist approach.

This issue is of great significance in contemporary times because
a great number of diagnostic modalities exist today which did not in
the Rambam’s day. The arguments for the utilization of such tools,
as well as those prohibiting their usage, particularly regarding DNA
testing, have been discussed at length in other contexts.*

Proper gender assignment is of great importance for two reasons.’
First, it is necessary to appropriately classify individuals as male, fe-
male, or hermaphrodite (androgynous/tumtum), due to the myriad of
halakhic ramifications thereof. Further, in intersex children, a proper

* See Techumim (no. 21, p. 121), where R. Vozhner (along with R. Karelitz and R.
Moshe Klein) designates the areas where DNA evidence is acceptable. His posi-
tion is that, generally speaking, DNA evidence is acceptable in situations where
there is no counter-pressure to its ability to conclusively prove certain facts. For
example, whereas it is accepted for aveilut and kevurah, and in certain situations
for yerusha and even to free agunot, it is not in mamzeirut (because we try not to
assign the status of mamzeirut in general) or harsha’ a (because there is a specific
requirement to have two individuals as witnesses). Regarding the utility of DNA
testing for paternity, see Avraham Steinberg, ‘“Paternity,” Journal of Halacha
and Contemporary Society n0.38 (Spring 1994): 69—84; R. Mordechai Haperin,
“Kevi’at Avahut B’emtzaut Ma’ arechet Te’um Harekamot Hamerkazit (HLA),”
Techumim, no. 4 and Assiah, October 1982, pp. 6-19. For more on inheritance, see
R. Tzvi Yehudah Ben Yaakov, “Kviat Yoresh al smach bedikat DNA,”Techumim,
no. 22, pp. 412-426.

3> For a more complete discussion of the topic, see Wiesen and Kulak, “Male and
Female He Created Them” (n. 1 above).
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understanding of the individual’s gender and the pathophysiology of
its condition are crucial for selecting a fitting treatment plan.

THE FLEXIBLE READ APPROACH

As mentioned above, a close analysis of the Rambam provides
ample room for one to claim that his criteria were based on the sci-
entific data that were available to him at the time, but would not pre-
clude other diagnostic methods. Were he aware of the highly sensi-
tive testing modalities commonly utilized today, such as DNA test-
ing, then he would certainly have allowed them to be implemented
for gender determination. For one, he does not mention any explicit
Biblical verse or traditional ruling to this effect, nor does one exist
in the rabbinic literature, at least not to the author’s knowledge. The
Rambam does not reference a specific source to buttress his opinion.
Further, the Rambam was a talented and progressive physician who
often incorporated cutting-edge scientific knowledge into his halakh-
ic positions. An issue like gender determination, which at face value
is a description of a scientific reality, would likely be defined by him
scientifically. Finally, a close read of the Rambam shows that he
never explicitly states that gender is only to be determined anatomi-
cally. While he accepts as a given the diagnostic usage of external
anatomy, that is likely because there was no other option available.
In the absence of a specific statement defining gender only in terms
of the external anatomy, one could conclude that as other means for
determining gender become accepted as the scientific standard, as
DNA and chromosomal testing have today, that those tools would
also be taken as a given as a means of establishing gender.

A number of authorities accept DNA testing in gender determi-
nation, both as primary and secondary (/' chatchila and b’dieved)
means. R. Moshe Tendler believes that gender identification is best
achieved by DNA testing, in conjunction with a complete physi-
cal, radiological, and systemic assessment.® R. Asher Weiss believes

% Email communication on November 5, 2006.
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that DNA testing can be utilized as a confirmatory test in gender as-
signment, but not as the primary modality.” Both of these opinions
allow usage of DNA testing in some capacity, presumably believing
that the Rambam would not contend against today’s diagnostic ca-
pabilities, which are clearly more accurate than what was available
to him.

THE LITERALIST APPROACH

A more conservative reading of the Rambam would maintain that
only external anatomical features could be used in determining the
gender of the individual in question.® This would preclude the use of
any modern imaging, such as ultrasound or computed tomography
(CT), DNA or genetic tests, or hormone or enzyme assays. This
could be for one of three reasons:

1. The Rambam, in essence, issued a strict halakhic ruling that
only external anatomical features are recognized by halakha to
determine gender.

2. Even if the Rambam himself might have allowed these other
testing methods had he been aware of them, we do not have
the ability to “put words into his mouth.” All we are left with,
then, is what he assumed, that gender classification is done via
anatomical features.

3. The Rambam might have allowed other tests, but these par-
ticular tests are all invalid for other reasons (e.g., DNA testing
is never recognized by halakha).

R. Eliezer Waldenberg maintains one of the most extreme posi-
tions.” He was asked what the status was of a child who had the
external appearance of a female, but was found to have an unde-

" Responsum of R. Asher Weiss in Sefer Dor Tahapuchot, pp. 280-282.
8 See n. 3.
O Shu”t Tzitz Eliezer 11:78 (1).
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scended testicle and to be genetically male. He responded that be-
cause the external characteristics of the child were female, and the
Rambam’s position is that gender is determined exclusively by the
superficial appearance, the child was completely female—not even
a hermaphrodite. Individuals need not resort to “special investiga-
tions,” such as DNA and imaging, if the gender of the individual is
obvious to the naked eye. Further, because the child is considered
undoubtedly female, the internal testicle could be removed without
any concern for castration.

R. Waldenberg goes further and states that, because the gender
is determined only by the external features, then were a surgeon
to decide that the best course of action would be to reconstruct the
child as a male, then the child would postoperatively be considered
undoubtedly male by virtue of its external appearance! This is an
extremely literal interpretation of the Rambam’s rule, applied in a
monumental and progressive fashion. Because the child’s gender is
determined exclusively by anatomical features, were the reproduc-
tive organs to change, the child’s gender would change as well, and
the child would have the complete halakhic status of its new state.

The Tzitz Eliezer’s novel application of the Rambam’s law, allow-
ing surgical procedures to change the gender of the child in question,
is discussed regarding sex-change operations in adults as well. If a
child’s gender could be altered surgically, perhaps R. Waldenberg
would concede that even an adult who undergoes a gender transfor-
mation would also be considered to have a new halakhic gender. Dr.
Avraham Steinberg maintains that according to R. Waldenberg, any
surgery performed on an individual has the capacity to change the
gender of a person, including trans-gender operations, as the only
determination of a person’s gender is his or her ultimate anatomy.'°
Thus, a man who undergoes a sex-change operation would then be
exempt from all commandments that women are not obligated in.
R. Yosef Shapran, however, does not believe that R. Waldenberg’s

10“Surgery” (Transsexual Surgery), Encyclopedia of Jewish Medical Ethics (New
York: Feldheim), p.1037.
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responsa would accommodate such an extension, as he was deal-
ing only with the particular case of an intersex baby who had dual
or ambiguous genitalia.'" In the case of an adult who undergoes a
surgical procedure, there is no evidence that R. Waldenberg would
agree that his or her halachic gender could be changed.

CONCLUSION

In the context of this small topic, we have analyzed a fundamen-
tal question regarding halakhic decision-making in situations where
a particular precedent has been set, but is challenged by modern
technological advances that may undermine the traditional criteria.
Namely, gender has always been determined anatomically, either
because it was the best scientific information available or because
the true halakhic definition of gender is the external appearance.
While some accept modern diagnostic modalities as a means of pre-
cisely clarifying gender, others maintain strict adherence to the clas-
sical teachings, though often with novel applications, such as the
Tzitz Eliezer.

This is only one of many issues that have arisen in the last half-
century in the domain of medical halakha, where traditional defini-
tions and rulings have been challenged by the ever-advancing medi-
cal technology we are privy to. Here the famous comment of the
Tiferet Yisrael is applicable, that “Anything for which there is no
reason to forbid is permissible with no need for justification, be-
cause the Torah has not enumerated all permissible things, rather
forbidden ones.”'? In other words, in the absence of a specific pro-
hibition that would be violated, Judaism should welcome scientific
advances and work to incorporate them into our lives. In this issue,
as in all others, the challenge before us is to integrate the traditional
methodologies with the modern diagnostic and therapeutic alterna-
tives available in a halakhically acceptable manner.

1R. Y. Shapran, “ Nituach I’ hachlafat hamin,” Techumim no. 21.
12 Yadayim 4:3.
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